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3anMCTBOBaHWS — A0S BCEX HalAEHHbBIX TEKCTOBBIX NepeceyeHnid, 3a UCKIYEHEM TeX, KOTOpble CUCTEMa OTHeCa K LUTUPOBaHUSM, MO OTHOLLEHWO K 06LLeMy 06bemy AOKyMeHTa.

LInTrpoBaHNs — A0Ns TEKCTOBbIX NepeceyeHwii, KoTopble He ABASIOTCA aBTOPCKMMM, HO CUCTEMa NOCYMTaNa NX 1Cnosb3oBaHNe KOPPEKTHBLIM, MO OTHOLLIEHWIO K 06LLieMy 06bemMy AokymeHTa. Cloga
oTHOCATCH opopmeHHble no FOCTy uuTaThl; 06LLeynoTpebuTeibHbIe BbIpaXeHWs; pparMeHTbl TeKCTa, HalileHHbIe B CTOYHMKAX U3 KONNEKLMIA HOPMaTUBHO-MPaBOBOM JOKYMEHTaLNV.

TekcToBOE NepeceveHvie — pparMeHT TekCTa NPOBEPSEMOro AOKYMEHTa, COBMaAatoLLIMIA UV NOYTY coBnajatoLLmii ¢ GparMeHTOM TeKCTa UCTOYHMKA.

VICTOYUHVIK — AOKYMEHT, MPOVHZAEKCMPOBAHHbI B CUCTEME U COAEPXKALLMIACA B MOy e NoWCKa, MO KOTOPOMY MPOBOAUTCS MpoBepkKa.

OpUrMHanbHOCTbL — A0S GparMeHTOB TeKCTa MPOBEPSEMOro JOKYMEHTA, He 06HAPYXEHHbBIX HY B OAHOM UCTOYHIKE, MO KOTOPLIM LA MPOBEPKA, MO OTHOLLEHUIO K 06LLeMy 06 bemy AOKYMeHTa.
3aVIMCTBOBaHVIS, LIUTUPOBAHUS 1 OPUTMHANBHOCTL SIBASIOTCA OTAE/bHBIMU NoKasaTensiMmn 1 B cymme AatoT 100%, UTO COOTBETCTBYET BCeMy TEKCTY NMPOBEPSieMOro AoKyMeHTa.

Obpallaem Ballie BHUMaHVE, YTO CUCTEMA HAXOAWT TEKCTOBbIE MepeceyeHs NPoBepPsSeMOro AOKyMeHTa C MPOVHAEKCMPOBAHHbBIMY B CYCTEME TeKCTOBLIMY MCTOYHMKaMK. [Py 3TOM chcTema SBASeTCS
BCMOMOraTe/lbHbIM MHCTPYMEHTOM, orpeeneHne KOPPeKTHOCTA 1 MPaBOMEPHOCTIN 3aUMCTBOBAHWIA UV LIUTUPOBAHUIA, @ TakKe aBTOPCTBA TEKCTOBbIX GpparMeHTOB NpoBEPSeMOro JokyMeHTa
OCTaeTCs B KOMMETeHLMY NPOBepsitoLLEero.
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HacTosiLLiee BpeMsi  OTCyTCTBYeT KOMI/IEKCHOE UCC/Ie0BaHMe oxBaTblBatoLLee
paccMoTpeHue 60/1bLUVMHCTBA Hanboee akTyanbHbIX BOMPOCOB UCC/IeAyeMOro
npasosoro nHctutyta {EZ] .

O6palLast BHUMaHVe Ha  aKTya/lbHble BOMPOCk! TEOPVN 1 MPaKTUKI
yHKLMOHMPOBaHUS MPaBOBOro NHCTUTyTa cyae6Horo €23 (MpoLeccyansHoro)
npeacrasutenscrea B otaenbHO creayeT 0TMETUTS CrieayloLUMe U3 HUX:  OTCYTCTBIE B
rnpoLeccyanbHOM 3aKOHOAATENbCTBE, KaknX-TM60 KBanNGVKaLMOHHbIX Tpe6oBaHWi K
ANLAM, OCYLLECTBASIOLLMM CYAe6HO-NPEACTABUTENBCKYHO AEATENbHOCTL;
He0CTaTOUYHOCTb MPABOBOM PernameHTaL M OTBETCTBEHHOCTH CyAe6HOro
NpeACTaBUTENS 33 AOMYLLEHHbIE 3/10yNOTPe6IeHVIst MPoLeccyanbHLIMU NpaBaMi,
XanaTHoe VAV HeHad/lexalliee NCMOHeHMe NPUHATBLIX Ha Cebsi 0653aTeNbCTB nepes,
foBepuTenem; HesGGeKTVBHOCTL NPABOBbLIX MEXaHV3MOB PEryANPYHOLLVX AeSTeNbHOCTL
CyAe6HOro npeACTaBrTeNs, B TOM YMC/IE C TOUKMN 3PEHVIst Ha/IorOBOrO 3aKOHOAaTeNbCTBa
Poccuiickoii ®esepaLmu; HeonpeaeneHHOCTb B TEOPUM 1 MPAKTUKE rPaxAaHCKoro
npoLiecca B OTHOLLEHU MOAXOAA K Pa3peLLeHUto BONPOCa OrnpejeneHus pasmepa
MOANEXALLMX B3bICKaHUIO CYMM CyAe6HBIX PACXO/A0B, MOHECEHHbIX YHaCTHVIKOM Aefla Ha
onnaty ycnyr cyae6Horo npeacrasutens u apyrve. €1

BcecTopoHHee 13yyeHwe TeopeTUHeckyX U MPaKTUYeckX CTOPOH NPaBoBOro

VIHCTWTYTa Cy/le6HOro Npe/CcTaBnTeNbCTBa B PaMKax OTeUeCTBEHHOrO rpax/aHckoro
npoLecca, 06yc/1I0BNEHO HEOBXOANMOCTLIO Pa3peLLieHIst Hanbosee akTyabHbIX
BOMPOCOB B VX 06LLe B3aMOCBA3M, GOPMUPOBAHNV Ha OCHOBE MOAOGHOTO
NCCNeA0BaHS KOMIMIEKCA Mep HanpaBeHHbIX Ha COBEPLLIEHCTBOBAHNE OTEYECTBEHHOTO
3aKOHOAATENbCTBA U NePECMOTP YCTOSBLUMXCS MO3ULMIA CyAe6HOM NpaKTVKL B 061acTy,

perynvpytotieit rccneayemyio 4 Tewmy.

OTAeNbHOro BHUMaHMS 3acNy>XVBaeT BOMPOC ONpe/eneHns NepcnekTB pasBuTns
CyAebHO-NpeACTaBUTENbCKOW AeATENBHOCTY B CBETE 06beVHEHS BbICLLUX CYAeBHbIX
MHcTaHuwmi (BC PP 1 BAC P®) 1 cozaaHus eanHoro BepxosHoro Cyaa Poccuiickoin
Peaepaumn. CozaaHne Nog06HOro cy6bekTa NO3BONMSET MPEANONOXUTL NEPECMOTP
nopsiAka peanusaumnm cyAebHoro NpeAcTaBUTeNLCTBA B JaHHOM Cy/e, B TOM Yucie
OCHOBbIBasACb Ha aHa/N3e OnbITa OCYLLEeCTBNEHWS cyAeGHo—npe,qCTaBMTeanKom{E B

KoHctuTyumoHHom Cyae Poccuiickoli ®eaepaum

O6beKTOM VCCe0BaHYIS AB/IAIOTCS 06LLECTBEHHbIE OTHOLLIEHIS!, BO3HMKAOLLVe B
cBs3M C CyAe6HO-NPEACTABUTENBCKOMN AESTENBLHOCTLIO B paMKax rpaxaaHcKoro
npovecca Poccuiickoit PegepaLmi. Ocob6oe BHUMaHWe YAeNSeTcs peLLleHuio Hanbonee
aKTyasibHbIX BOMPOCOB TEOPUM U NPAKTVKN GYHKLMOHVPOBaHWS CyAe6HOro
npeACTaBnNTeNbCTBA.

MpeaMeTOM VCCNef0BaHUS IBNSIOTCA HOPMbl MaTepUanbHOTO 1 NpoLieccyaibHOro
rnpaga, periaMeHTVpytoLLMe AesTeNbHOCTb CyAe6HOro (MpoLeccyanbHoro)
NpeACTaBUTENS B PaMKax OTEYECTBEHHOTO MPaXAAHCKOro npoLiecca.

Llenb paboTbl 3aKN0UaETCA B NPOBEAEHMMN KOMTIEKCHOTO aHan3a MooXeHNi
rpaX/aHCcKoro npoLieccyanbHOro 3akoHoAaTeNbCTBa Poccuiickoi desepaLnm B HacTu
HOPM, pernamMmeHTUPYOLLNX y4acTue CyAe6HOro (MpoLeccyansHoro) NpeAcTaBuTens npu
paccMOTPEHMM AeN COOTBETCTBYIOLLMMM CyAaMyt; B Pa3paboTke 1 MPeIoXeHNN Ha
OCHOBE MPOBE/IEHHOTO aHa/IN3a KOHKPETHbIX MeXaHK3MOB pa3pelleHus Hanbonee
3HAUNMBIX BOMPOCOB Peanii3aLmn UHCTATYTa cyae6Horo npeactasutenscraa, LN
BO3HUKAIOLLYX KaK B TEOPWW, TaK U Ha MpaKTyKe.

N5 JOCTUXEHVIS YKa3aHHOW LeNn Bbin MOCTaBNEeHb! CejytoLLme 3a4a4n:
paccMoTpeTb BO3HUKHOBEHNIE 11 Pa3BUTVie CyAe6HOro NpeACTaBUTeNbCTBA B

pamKkax oTevecTBeHHoro rocyaapcrsa v npasa €&l ;

NpoaHanV3npoBaTh NPABOBOM MHCTUTYT CyAe6HOro NPeACTaBUTeNbCTBA Ha
CcoBpeMeHHOM 3Tane passuTis rpaxaaHckoro npotecca {@l ;

yCTaHoBNTL  akTyanbHble Bonpock €l peanusawmm npasoBoro UHCTUTYTa cyae6HOro
npeacrasutenscraa s pamkax EFl rpaxaanckoro npouecca;

MpoBecTy knaccrdrKaLms CyAe6HOro NpeACTaBUTeNbCTBA B FPaXAaHCKOM

npotecce;



BbISIBUTb MEXaHV3M COBEPLUEHCTBOBaHVS CyAebHOro NpeACcTaBNTeNbCTBA B

pamkax rpaanHCKoroq npouecca Poccuiickoii Gﬁep.epaumm.e

MeToz0n0r4eckoli 0CHOBO 1CCaeA0BaHUS BbICTYNNV ANaNeKTVKO-
MaTepuanncTyyeckre MeToAbl MO3HaHWs, NO3BONVBLUVIE NPOaHANV3MPOBaTL NPaBoBble
ABNEHS, HOPMbI B Pa3BUTUW, B3aVIMOAENCTBIM N NPOTVBOPEYMM MeX/y COB0IA. B Liensx
obecreyeHns NONHOTLI UCCIe0BaHVIs B paboTe NCNo/b30BaHbl Kak 0bLeHayYHble
(KOHKPETHO-NCTOPUYECKUNIA, GOPManbHO-NOTUYECKUIA, CTPYKTYPHO- GYHKLIVOHANbHbIN,
CUCTEMHBIN 11 Apyrie), Tak 1 06LLenornyeckne MeToabl (aHanus, CUHTE3, UHAYKLUS 1
Aedykuvs, 0606LLeHVe, aHanorus, abcrparnposaHue 1 gpyrue).

Ans jocTvKeHns Lenein paboTbl q 6bINn nccnefoBaHbl TPYAb! TEOPETUKOB NpaBa,
CrneLnanncToB B pasnyHbIX oTpacasx npasa: T.E. A6osoli, H./. ABgeeHko, A.P.
Axpamosoi, C.C. AnekceeBa, tO. AHgpeesa, C.M. AMocoBa, A.MM. BepLunHnHa, B.M.
I'pubaHos, B.I. Nycesa, A.A. [lemnyesa, B.B. 3aliuesa, C.B. 3anonsbckoro, C.

3eneHunHa, A.l. KoBaneHko, C.H. KoxeBHukoBa, K./. Komuccaposa, A.A. KoHapallesa,
Ho.N. Kynmmosam m

SMMMPUYECKYO OCHOBY UCCAEA0BaHNA COCTaBNAT MeXAYHapoAHbIe MpaBoBble

aKTbl, KOHCTUTYLWS Poccuiickoin ®eaepaLn, rpaxaaHCkoe 3aKoHoAaTeNbCTBO
Poccwiickoin PeaepaLyn, poccuiickoe rpaxaaHckoe npoueccyaanoeq
3aKOHOAATENbCTBO, MHbIE HOPMATVBHbIE NMPABOBbIE aKTbl, akTbl TONKOBaHWS
(pa3bscHeHVs) NpaBa pasnnyHbIX CyAe6bHbIX MHCTaHu,mMﬂ, nocTaHoOBNEHVS
KoHctutyumoHHoro Cyaa PO, a Takxe apyrue MaTepmanu .

CTpyKTypa paboTbl NpegonpejeneHa nocTaBneHHbIMU LENSMU 1 3a4a4n 1

COCTOWT U3 2 rNaB, NoAeNeHHbIX BCero Ha 5 naparpagos.

I'naga 1. MIcTopust BO3HUKHOBEHWA 11 Pa3BUTVA UHCTUTYTa CyAe6HOro
npeACTaBUTENbCTBA MO FPAXAAHCKUM Aenam

1.1. BO3HVKHOBEHWE 1 pa3BuTMe cy,qeGHoro{E npeAcTaBUTENbCTBA B paMKax{E
OTeYeCTBEHHOr0 rocyAapcTaa v npasaﬂ

AHanus nto60oro npoLiecca, B TOM YMC/IE U FPaxAaHCKO-NPaBoOBOro UHCTUTYTa,

HeNb35 NpeACTaBUTL 6e3 13ydeHns NPUYMH ero opMUPOBAaHNS, PABHO Kak 1 CTaauin
pasBuUTUS. Takyro MeTOAVIKY 1CMONb30BaM C AaBHUX BPEMEH, OAHUM U3 NEePBbIX O Hel
3aroBOpW OCHOBOMONOXHUK GpUaocodum nosunTuemama - Ortoct KoHT. JlaHHbIn
nccnefoBaTeNb CYUTaN, YTO AVHCTBEHHbIV MEeTOA, KOTOPbI MOXET 1CMOo/b30BaThCs
coLmanbHoO HayKoi € yBePEHHOCTBIO W «A0CTUIHET UCTUHBI 11 He BrajeT B OLUNGKM»,
3TO MeTO/ MCTOPUNYECKIIA, AV 06PaTHO AeAYyKTVBHDINA.

lMpoLjecc nccneaoBaHys NPaBOBOIO MHCTUTYTA MPOLIecCyanbHOro (CyAe6Horo)
NpeACTaBUTENbCTBA He HeceT B cebe NCKIKUEHVIt U3 yKasaHHOro NpaBuna,
COOTBETCTBEHHO CTOWT 06PaTVTh BHUMaHMe Ha NpUYMHbLl OPMUPOBAHIS 1 BEKTOP
6yAyLLEro pasBUTUSA YKa3aHHOro SBNEHUS.

YcTaHoBNEeHVe CyAe6HOro NpeAcTaBUTeNbCTBA CTaso BO3MOXHbIM, MOCKONbKY
NMPOUCXOANNO YCNIOXHEHVIE MPaBOBOV TEPMUHONOTN, a Takke 060poTa B 3KOHOMVIKE,
noB/iekLUIero 3a coboi NoTPe6HOCTL 04HOBPEMEHHOrO NMPUCYTCTBUA OAHOrO 1 TOFO Xe
y4acTHVIKa 06LLeCTBEHHO-3HaUYMMbIX OTHOLLIEHWNIA B Pa3INYHbIX MecTax 1 T.M.
TpebyeTcs yACHWUTL 1 NPOU3BECTY pasrpaHnyeHe Cyae6Horo (MpoLieccyanbHoro)
npeACTaBUTENLCTBA U TaKOro NPaBoOBOro MHCTUTYTA, Kak aABOKaTypa, Tak Kak B
npoLiecce CTaHOBNEHVS JaHHbIe MPOLIeCChl, MO HallleMy MHEHMIO, IMEIOT CXOXeCTb. Y
Al@HHOr0 BOMPOCa MMEETCA A0CTaTOYHO NoAPO6HOe M3yyeHne. MoAaBALLMM YNCIOM
nccnes0BaTeNein-UmMBMANCTOB Pa3ANYHbIX CTPaH YCTaHaBAVBaNOCh B CBOVIX paboTax,
4TO GOPMMPOBaHVIE 1 JanbHelilllee pa3BUTHE yKa3aHHbIX MPaBOBbIX MPOLLECCOB
npeaonpeseneHo LieabiM pAAoM pasHbIX MPUYMH, 8 BO MHOTFUX rocyAapcTBax v no
CEeroAHALLIHNIA AeHb OHW CYLLIECTBYIOT CAMOCTOSTE/LHO.

A.A.MenbHNKOBLIM 060CHOBaHO OTMeYanock, Moj cyAebHbIM (MpoLeccyanbHbIM)
npeAcTaB1UTeNbCTBOM, MOHUMAETCA COCTaBHOV KOMMOHEHT FPaX/AaHCKo-NpaBoBoro
MHCTUTYTa. Monaraem, 4To NnoJ NpeACTaBUTENLCTBOM MOHMMAETCA nepejaya op,HMM{ﬂ
NVLOM (a0BepuTeNneM, NpeacTaBaseMblM) CBOMUX MOHOMOUMI Ha BbIMOHEHME KaKoro-

NGO OPUANYECKN 3HAUUMOTO AeliCTBIA HOMY ALY (MPeaCTaBrTeNto, MoBepeHHOMY)



C YeTKMM MOHVMaHM1eM TOro 06CTOATeNLCTBA, YTO BCe 3a MOCIeACTBUSA Takoro
AenervposaHva nNpas byaeT oTBeYaTh cam AoBepuTesb. B noateepxaeHve
A.A.MenbHVKOB roBopuAa ByKBanbHO CneayroLLee: ... C MOMOLLLIO NMPeACTaBUTeNsLCTBa
npeAoCTaB/IsfeTcs BO3MOXHOCTL MyTeM NpeACTaBUTeNs 3aHIMaTbCs CBOEN
FOPVIANYECKO AEATENIbHOCTBIO TakyM ANLIAM, KOTOPbIE 13 Lie1Ioro paaa Cy6beKTUBHBIX
NPVYMH (OTCYTCTBME Jee- UV NPaBOCMOCO6HOCTL) He MOTYT 3aHUMaTbLCs ee
aBTOHOMHO». Ha camom ziene, AaHHas MbICb XOTb V1 IEXXUT B OCHOBE 1Aeun o
NpeACTaBUTENBCTBE, HO He UCYepnblBaeT ero, Tak Kak npu passuUTUM TOBapHO-
JeHEeXHbIX OTHOLLEHUI YenoBeky He06X0ANMMO 6bII0 HAXOANTHCA B CaMbIX Pa3HbIX
MecTax MoUTVI OAHOMOMEHTHO, UMEHHO UHCTUTYTOM NPeACTaBUTeNbLCTBa 06LLECTBY U
Moy4nNOCh YPerynnpoBath ykasaHHyo np06nemy{a .

Kak MHCTUTYT cyae6Hoe NpeAcTaBUTeNbCTBO bepeT cBoe passuTUe eLé B

[ApesHem Pyime, 11 0LWEN 0 HACTOALLLEro BpeMeHU bnarogaps noTpscaoLym paboTtam
ManwuaHa, LnuympoHa, Monnbus, CepBusi 1 MHOTMX ApYriix. M0 YHUKanbHeALWnM
ABNEHVIEM B MVIPOBOIi UCTOPUW, KOUM CUUTAETCS PUMCKOe YacTHOE NPaBo, N0 MHEHI0
B.A. KpacHokyTtckoro u W.C. NepeTepcKoro, € TOUKM 3peHNA CBOUX BHELLHYX
XapaKTepuCTUK, CTOWUT CYMTaThb CUCTeMY UCKOB. CPeAu IopUCTOB TOro BPEMEeHN
npeobnagana ToYKa 3peHUs O TOM, UTO TONIBKO C MOMOLLbIO CyAe6HOI 3aLuThI
Ha/INYHOro npaesa MoxeTt 6bITb npejocTas/ieHa eMy HacToALmMe LeHHOCTb N
3aBepLUeHVie. [ToMUMO BCEro Mpoyero, A8 npasa TOro BpemeHu 6bina xapaktepHa
3aKOHOMEpPHOCTb MpVIMeHeHUs GOPMbI rpaxAaHCcKoro cyaebHoro npouecca, Ytobbl
BHECTU M3MeHEHVISt B OTHOLLEHNS MaTepuaibHOro YacTHOro npaaa.{a CreneHblo
aBTopuTeTa CyAe6HOI GopMbl 3aLLUTLI npaB{E rpaxzaH npeaonpesensncs n
yCTaHaBNMBaCs COOTBETCTBYIOLLMIA CTaTyC OPraHoB, 3aHNMaoLLVXCA Cyae6HON
3aLLMTOM.

McTopust cyae6HOro npeacTaBUTeNbCTBA Kak MHCTUTYTa B [ipeBHeli Pycn

nony4una cBoe nepBoe 3aKpensieHune B 3akoHoaTebHbIX CbopHYKax XV Beka.
Hanpumep, [1ckOBCKOA CyAHOV rPamMoTO OroBapu1BanoCh, YTO K MOMOLLIM MOBEPEHHbIX
QWL MOTNIY NPUGErHYTH He BCE, a NINLLb AETY, XXEHLLVIHbI, MOHAXVIHV 1 MOHAXW, Fyxue n
ApAx/Ible NKLa NoXWAoro Bo3pacta. B HoBropozackoii cyaHoii rpamote, Hao6opoT,
noAYepK1BanoCh, YTO HTEPECh] KaXA0ro MO bbITb NpeACcTaBNeHb! J0BEPEHHbLIM
oM. OB6513aHHOCTI NOBEPEHHbIX MO/ BbIMOHATLCSA AaXe POACTBEHHVIKaMU
TSKYLLMXCSI, U Nt06BIM FpaXkaaHam C MPaBOCMOCO6HOCTLIO, 3@ UCK/TFOUYEHMEM TeX, KTO,
6yAy4n Ha cnyxbe, npeAocTaBasnace BAacTb {m

MepBoHa4aNbHO OCHOBOMOaratoLLas popma cyAe6HOro NpeAcTaBUTeNbLCTBA Y
CNaBAHCKMX HapOAOB 6bina NpejcTaBneHa POACTBEHHbLIM NpeACcTaBuUTeNbCTBOM. CTaTyc
npeACTaBUTENs MENCA Tak Xe Y eTel, 6paTbes, MIeMAHHIIKOB, Apy3ei
npeacTtasnsieMoro. OAHako B TOT Mepuoz BpeMeHU YCayrii NpeacTaBuTens BbIMONHANNCH
1 HaéMHbIMV NMOBEPeHHbIMU. Bonee No3aHUMY ApeBHepPYCCKMU NaMsATHVKamu nNpaea (B
CypebHukax 1 CobopHoM YnoxeHunn 1649 roga) NoCTOSHHO rOBOPUTCS O, TakK
Ha3blBaeMblX, HaéMHbIX MOBEPEHHbIX Kak 06 yXe YCTaHOBN@HHOM VHCTUTyTe
npoLieccyanbHOro npasa.

[MocTreneHHO CnejCTBeHHble Hayana B 0Te4eCTBEHHOM rpaXXAaHCKoM CyAeGHOM
npoLiecce HaxoAVNM CBOe pa3BUTYIE, OAHAKO Bblna cokpallieHa Posib CBO60/b! CyAe6HbIX
npeAcTaBuTeneit. B koHLe XVI Beka BO3MOXHOCTb BCTYNIEHWS B A€N10 CyAe6HOro
npeAcTaBUTeNs NPsiMbIM 06Pa30oM 3aBUCeNa OT Cy6bEKTVBHOMO YCMOTPeHUS CyAa.
OKOHYaTeNbHO YepThl CNeACTBUS OTeHeCTBEHHbIV rPpaXAaHCKMI CyAebHbIN

npovecc npruobpen ¢ MomeHTa NpuHATKS 30 MapTa 1716 roga B BomHckom ycTaBe
«KpaTkoro 13o06paxeHus MpoLIeccoB UV CyAeBHbIX TsKe6». YTBEPXK/AEHHbI akT

oKa3an HeraTMBHOe BO3/eliCTBYEe Ha BECh rpaxaHCKuii cyae6HbIV npoLiecc. M3-3a
AaHHOro obcTonaTenscTBa 5 HOA6pPs 1725 roga 6bin yTBepX/AeH NOMHbIV YKas o cyae,
npaBviaMu1 KOTOPOro oroBapyiBanack BO3MOXHOCTb COCTH3aTebHOr0 NPOoLIeccyanbHOro
CY/J0roBOPEHMS, 1 A0MyCKanoCk y4acTvie MoBePeHHbIX.

Jlo MomeHTa yTBepXAeHVs CyaebHbix YcTaBos 1864 rosa, nog cyaebHbIM ﬂ

rpaXxaaHCcKMM NpeAcTaBUTeNbCTBOM NOHMManacb CBo6oAHas HPO¢ECCMH, He



yTpy>zatoLas cebs 06s3aTeNbCTBaMM OPraHy3aLVIOHHOrO 1 KOPMOpPaTUBHOIO
xapakTepa.

B Hauane e XIX Beka NPOMCXOAUT BO3BPaLLiEHEe BCEro rpaxAaHckoro npotiecca

K VHKBU3MLIMOHHOMY Hayany MMcbMeHHOCTU. [laHHOe 06CToATeNbCTBO 6bI10
dakTnyeckun npeaonpeseneHo coctasneHnemM nonHoro Ceoga 3akoHoBs. Yacteio CBoaa,
YKa3aHHOr0 Kak «3akoHbl O CyJ0NPOV3BO/ACTBE U B3bICKAHMAX MPaXAaHCKUX» (4. 2 T. X),
B CTaTbe 2282 6bIN1 COeANHEHBI Pa3NNYHbIE HOPMbI, MPOMVCaHHbIe B Y10XXeHN 1649
rofa, BovHckom ycTaBe, ykasax nepuoga npasneHus EkatepuHbl I v ykasax XIX Beka,
COOTBETCTBEHHO MUCbMEHHOCTb FPaXAaHCcKoro cyAe6Horo npotiecca npuobpena
o4eBnAHbIe YepTbl.

OcyLecTBneHVe KaKMX-NTNMB0 06LLNX AeNCTBUI BCeX CTOPOH Nepes, CyAoM

abCoMOTHO He A0MyCcKanoch, MOBEPEHHbIe XOTS U He BbIV UCK/IKYeHbI 13 y4acTua B
NpoLIecce, Ho UX AeATeNbLHOCTL 3aKoYanach B TOM, YTObbI NoceLaTh KaHLenapum,
3HaKOMUTLCA € oKasaTeNnbCTBaMu 1 06paLLaTbCst MHOFOKPATHO C MPOLLUEHUAMA U
xopaTaiicTBamu. TaliHasi U MMCbMeHHas CyTb mpoLecca (1 oT Ny6ANKY, 1 OT
y4acTByIOLLVX CTOPOH) MPVBOAUAA K TOMY, YTO NMOBEPEHHbIE MOV YacTo
310ynoTpe6/1siTh CO6CTBEHHBLIMM npaBanla . Moy cTagvieii npeaBapuTeIbHOM NOArOTOBKM
K CyAly MOHUMAanNoCk TO, YTO TAXYLUMMUCS OCYLLEECTBAANCA 0BMeH Mexay coboii
6ymaramu cocTazaTeslbHOro xapakrepa: NpoLleHneM, OTBETOM, BO3paXeHUaMU,
onpoBepxeHuneM. MPoAoMKNTENbHOCTb Takol NpoLieAypbl COCTaBASNa MUHUMYM
YeTbIpe Mecsilia U Morfia UATU A0 ABYX NeT. 3aTeM 13 JaHHOro  MPOoV3BOACTBa
Npov3BoAMNack BbINMCKa IM60 BbINONHANOCE U3rOTOBAEHNE AOKNAAHOM 3aNUCKN.
JaHHbIN JOKYMEHT AaBancs TSKYLLMMCS CTOPOHaM, YTO6bI OHM MOF/IN €ro MPoYecTb 1
noAnuncaTh, NP1 3TOM OHW MOF/IN MOMPOCUThL €ro A0MOAHUTL B0 N3MEHNTL. B xoze
A0KNaja B X04e 3acefaHns cysa A0 Haydana obCcyxAeHNs ero no cyLiectsy (8 xoge
UTEHWS 3anMcKK — BbIMMCKL), NPeA0CTaBAsNaCh BO3MOXHOCTb MPUCYTCTBIS

TAXYLMMCA 160 X NoBepeHHbIM. Ho obcyxaeHre Aena v nocTaHoB/ieHne pELUEHVIﬂm
Cy/ia OCYyLLLeCTBNANOCH B 3aKPLITOM pexmmem . TaliHas 1 NCbMEeHHas CyLLIHOCTb npoLjecca
(KaKk oT ny6anKu, Tak 1 OT NpoLeccyanbHbIX YUYacTHVKOB) YacTo npejocTaBisna
BO3MOXXHOCTb NOBEPEHHbIM 3I'IOyI'IOTp66]'IHTb NMEeLMKNCA y HX MpaBamun.
MpaBunamMn poccuniickoro 4opeGopMeHHOro 3akoHoAaTeNbCTBA Ha XoAaTaes U
cTpAnuMneB He obpallianoc BHUMaHUs. FocyaapcTBeHHOM KaHuensipyeli oroBapuBanoch
0 CyLLeCTBOBaHUY 0COB0ro NopsiAKa rpaXaaHCKkoro cyAebHoro npeAcTaBuTeNLCTBa A0
pedopmbl 1864 roga. Takxe, KaHLensipueit gaBanack XapakTepucTuka cieaytoLiero
cogepxaHus: cucTeMa NPUCSXXHBIX CTPSINYMX NpeycMaTpuBanach 415 KOMMePYeckmnx
CY/0B, B 06LLMX CYAeBHbBIX MEeCTax MOr/IN 6biTb NPeACTaBieHbl Te 1L, KOTOPbIM
3aKOHOM 3TO 6bI10 pa3peLLeHo. B TOM Yncie MOHaxu, ManoneTHme, JyXoBHble 0Co6bl,
NOAY, INLIEHHbBIE CyAebHbIM peLleHnem CBoero 406poro MeHu 1 T.n. MomMrmo Bcero
npoYero, MO NPeACTaBUTENLCTBOBATL U YNHOBHUKM UMEHHO B MECTaX, AB/ISFOLLIMXCA
MEeCTOM UX HeMocpeACTBEHHO CyX6b.

CVICTEMae noctpepopmMeHHO Pycckoit agBokaTypbl KapAMHaNbLHO OTPeLlaacs ot

TOro, UTOBbI MPOMCXOANIIO ee CMeLLeHMe C JopedOpMeHHBbIMUN XoAaTastMm 1 CTPSNUYNMU.

MpaBwna YcraBa rpaxAaHckoro cyAonponssoAcTea 1864 roja Hagenanv scex inL,
MOJHbIM NPOLIeCCyanbHbIM NMPABOM 1 Jeecrnoco6HOCTbI0. Tak e, B caMoM YcTaBe
roBOPUIOChE 06 NCKIOYEHMSIX U3 yKa3aHHOro npasuia. K npumepy, mua, Kotopble
61V NINLLIEHBI BCEX CBOUX NPAB COCTOSIHUS, He 6bIIN HajeNneHbl BO3MOXHOCTbIO N0
3aLUuMTe Tex Npa., KOTOPbIX 40 TOr0 OHW 6blV NLLEHBI. [peAcTaBneHne NHTepecoB
HeCcoBepLUEHHOETHErO 1 COCTOSALLLETO Mog oneKone B MpoLecce BbIMOAHANOCH UX
poauTensaMm 6o ApyruMun ornekyHamm (Mpaeuiamuy YcTaBa He oroBapuBanoch yyactue
TaKoro LA, Kak 3aKOHHbI NPeACTaBUTeNb). Pj orpaHNYnTeNbHbIX Mep
npeAnonarancs Ans L, HaXOAALLMXCA MO OMNeKOi 3a pacTounTeNbHOE NoBeAeHMe.
[eliCcTBIS HECOCTOATENILHOTO AOKHYKA NPOU3BOAUINCE B CyAe6HOM npoLiecce ¢
MOMOLLbH0, TaK Ha3bIBAEMOTO, KOHKYPCHOTO yrpaBieHust. MpeabaBieHne NCKOBbIX
Tpe6oBaHUIA, OCHOBAHHbIX Ha 3aBeLLAHMN, OCYLLECTBASNOCH NLLb K HACAEAHVIKY 60

Jyllenpurkasyrky. 3a TOBapyLLECTBO B OTCYTCTBMM AOBEPEHHOCTU Ha cyje MOFJ'IVIq



BbICTYMaTb TO/ILKO Te ML, HaZeIeHHbIe J0rOBOPOM TOBapULLIECTBA MOIHOMOUMUAMMU MO
ynpaeieHVIo AenamMm TOProBoro AoMa, eC/v B JOrOBOPe He YCTaHaBAMBaeTCs UHoe. Y
BCEX UHbIX TOBapULLLECTB, O6LLECTB 1 KOMMNaHUIA Menack BO3MOXHOCTL Tpe6oBaThb U
oTBeYaTb Ha Cy/e NViLlib MOCPEACTBOM CBOEro 0C060ro MOBEPEeHHOro (cTaTbn 17-27
YcTaBa rpaxAaHckoro Cy/Jonpon3BoACTBa).

I'Ipoueccq no HajeNneHuo NOHOMOUMSAMU CYAeBHbIX NPeACTaBMUTENe CTOPOH B
MVIPOBbIX CyAebHbIX YCTaHOBNEHUSX HecC B cebe eMOKpaTUYHbIN XapakTep. CTaTbs 46
YcTaBa rpaxaaHckoro cyAebHoro nponssoACcTea Tpebosana oT TAXKYLUMXCS 3anBNeHne
cyAy (YCTHO MM MUCbMEHHO) O BbIBPaHHbIX MV NpeAcTaBUTeNsX. [pejocTaBneHmne xe

AOBEPEHHOCTEVI 6b110 MO YCMOTPEHWIO CaMUnX I'IpeACTaBI'IﬂeMI:IX{E.

®aKT HajeNeHVs NONHOMOYUAMMN NPeACTaBUTEeNS ANS MPUHATUS y4acTusa B

061X CyAebHbIX MecTax NPsAMbIM 06Pa3oM 3aBUCUT OT CTaTyca CaMoro NpejcTaBuTens.
Ecnv oH HaxoAuncs B cTaTyce NPUCSXXHOTO NOBEPEHHOrO, TO MOATBEPAUTL ero
MOAHOMOUUS MOXHO 6bI10 C MOMOLLIO J0BEPEHHOCTY, B KOTOPOV NOAMUCE JOBEpUTENS
MOryT 3aCBUAETeNLCTBOBATEL HOTapWyC, MOANLIMA NN MUPOBOIA CyA, @ Takxe YCTHOro
06bABNEHVIS JOBEPUTENS U MOBEPEHHOIO, MOMELLIEHHOTO B >KypHasi COOTBETCTBYIOLLLEro
cyaebHoro opraHa. Bo Bcex apyrux ciydasx noATBepXAeH1e NOIHOMOUN cyae6Horo
npeAcTaBuUTeNs MO0 bbITh 06ecneyeHo A0BePeHHOCTLI0, KoTopas
3acBujeTeNbCTBOBaHa B MPOMMUCaHHOM MpaBuiaMu nopﬂ,qke{a,

Her3MeHHOCTb OpraHn3aLMOHHbIX, MPaBoOBbIX U GYHKLIMOHANBHbBIX OCHOB
AeATeNbHOCTY aBOKaTypbl COXpaHsaack BM/OTL 40 camoii oceHn 1917 roaa, Koraa no
MTOram V3BECTHbIX MCTOPUYECKMX NOTPACEHUI Bblna MOMHOCTLIO IKBUANPOBaHa 1 BCSt
cyAebHas cicTema, U MpUCAXHas aaBokaTypa.

22 Hos6psi 1917 roaa Jekpetom No1 o cyAe 6binv INKBUANPOBAHbI UHCTUTYTbI

YaCTHOM 1 MPUCAXHOI agBoKaTypbl 6€3 Kakoin-nm6o HOAMeHbIE . C avkBuaaLpein
VHCTUTYTa CyebHo aZBoKaTypbl bblia Npov3BeeHa NomnbITka o6ecneynTs KaxaoMy
rpaxzaHuHy CTpaHbl MPaBo Ha 3aLMTy NpeAcTaBuUTeNeM COBCTBEHHbIX MHTEPecoB B

xoae cy,qe6Horo cywaHmna.

Ponb npeacTaBuTeNeit No rpaxaaHckumM cyae6HbIM enam Morna 6biTe

BbINOIHEHA N06LIMY HEOMOPOYEHHbLIMU rpaXaaHamu 060X NO0B, UCNONL3YIoLLMe BCe
rpaxzaHckvie cBo6o/bl 1 npaea. Ho [lekpeToM He ycTaHaBAVBaAWCk BOMPOCh! 06
OpraHu3aLvIoHHO GpopMe 3aLyTbl B Xo4e CyAebHoro pasbupartenscrea. Camyto
NOAXOAALLYI GOPMY AN HOBOTO, COBETCKOMO roCyAapcTBa NPOAOXaNN UCKaTb Ha
MPOTAXEHMNN BCeX NMepPBbIX MATU N1eT BbINO/HEHWS COBETCKOI BNACTU.

O6nacTHble v rybepHckme Cbeszbl AeaTenell oCTULMY, NPOXOAUBLLNE B CEpeAnHe

1918 roga, 3aHMManuncb nomckamm Gopmbl OpraHmM3aLmv 3aLmnThl B cyae 1
npeAcTaBUTeNbCTBA YARNANOCh. HacTb 1X yHaCTHVIKOB NpuAepXuBanacs T TOUKM
3pEeHKA 0 TOM, YTO KONNerny AomxkHbl coctoaTb npu CoseTax, Apyras 4acTb y4acTHUKOB
- YTO MpU Cbeszaax cyAeit, Npu TpubyHanax, Ho Bce@ CUMTaANW, YTO B HUX HYXAanuUcb. He
BbIBUranoch NpeioxeHunii 06 yCTaHOBNEHUN U CneLuanbHbIX LeH30B  ANiS BCTYMIeHNs

B KONNErIO.

I'Iocne{ yTBepxaeHus BLIMK (Bcepoccuiickmm LieHTpanbHbIM UCMOAHUTENbHBIM
KomuTeToM) MonoxeHUs o HapoaHoM cyze 30 Hos6pst 1918 roga, NMPU UCMOAHUTENBHBIX
Yye34HbIX KOMUTETaxX CoseToB pa6oq|/|x W KPeCTbAHCKUX AenyTaTtoB 1 npu

UCMONHUTENbHBIX ry6epHCkUx kommTeTax CoBETOB PaboUX 1 KPeCTbSHCKIX ,qenyTaTOB @
6bina cpopMMpOBaHa creLnanbHas cucteMa  KoIIernii cyAebHbIX 3alUTHUKOB,
06BUHUTENEN 1 NpeaCTaBuUTeNeli CTOPOH B pamMKax rpaX/aaHckoro cyZe6Horo npotecca.
M36paHie nx YUneHoB MPOVCXOAMIO Ha UCMOIKOMaX B 06LLEeM C KaxXbIM AOKHOCTHLIM
nuom CoseTckol pecnybanky nopsiake.

WHcTpykumelt HapkomiocTa (HapoAHOro komuccapmata locTuumm) ot 23 nons

1918 roga oroBapviBanoCk TO, YTO PO/bIO MPABO3ALLVUTHUKOB MO rpaXAaHCKUM

CyAebHbIM ienam HaaensNncb A1Llb Te LA, HaX0AALLIMECS B COCTaBe KOJIernii
NpaBo3aLLUUTHUKOB. Takxe BbICTyNaTb B CyAe6HOM npoLiecce Mornun 6auskune
POACTBEHHUKY TSXKYLLVXCS IM60 NpeACTaBUTENN YUPEXAEHNIA, NpeanpusTUiA n

opraHvsauuii, rae paboTtany TaxXyLLVecs.



daKTnYecky, B pesynbTaTe U3MEHeHU B POCCUIACKOM cy,qe6H0M{E
3aKOHOAaTeNbCTBE bbIN OCYLLECTBEH BO3BPAT K aZBOKATCKO MOHOMONMM NPaKTUYeCcKn
B TOW e $popMe, B Kakoi OHa BbIMO/HSNACH eLLe 0 PEBOHOLIMOHHbBIX COBbLITUI OKTSEPS
1917 rosa. CTouT Tak>Xe 3aMeTUTb, YTO OrPOMHBIV KPYr BONPOCOB 6bIN NepesaH Ha
paccmoTpeHve cyaa. Hanpumep, B Xxoje pasbupatensctsa Aen No rpaxkaaHckum 1
6pakopa3BoAHbIM NpoLieccaM HapoAHbIV CyA MO crieLanbHbIM onpejeneHnem MoryT
OrpaHVynTh yyacTie NpaBo3allyTHUKOB B Aefe.

MonoxeHviem o HapoaHoM cyge oT 30 Hosibps 1918 roga bbina «McnpaeneHa»
CyLLLeCTBOBaBLUAsA CUTyaLus, FAe NPaBo3aLLUTHUKN — PaHee NMPUCSKHbIE U YacTHbIe
noBepeHHbIe, NPeACTaBNAOLLMIA KOCTSK HOBOW POCCUIACKO aABOKaTYpbI, 3aKiajblBanv B
OCHOBY CBOeli OpraHV3aLum 1 paboTbl CUCTEMY 3aKOHOAATENbCTBA, AECTBYIOLLYIO eLle
210 PEBO/TIOLMOHHBIX U3MeHEeHWIA, npuberas K MeToAam 1 ¢opmam paboTel, MPUCYLLM
MPUCSKHON 1 YaCTHOW aBoKaType «A00KTA6pLCKOro» neproaa. C MOMeHTa
yTBEpPXXAEHMA AaHHOro MonoxeHVs aaBokaTypa Kak OTAeNbHbIA 1 He3aBUCKMbIiA
VHCTUTYT BPEMEHHO NpeKkpaTiia CBOe CyLLIeCTBOBaHMe.

MpeaycMaTprBanock, YTo NOJA KaxAblM YN1E€HOM KONNErnn NpaBo3aLlUTHUKOB,
06BVHMTeNel 1 CyAebHbIX NpeAcTaBUTeN N YHaCTBYHOLLMX CTOPOH B rpaX/AaHCKOM
cyAe6HOM npoLiecce NoApasymMeBanoch A0/KHOCTHOE nmuo{ﬂ Cosetckoli Pecnybauku,
nonyvaroLLiee XanoBaHve B pasmepe okiaja, NpesycMOTPEHHOro AN cyaeli, B
COOTBETCTBUM CO CMETO HapoAHOro koMuccapmata CTULMKU. BavmaHve naaThl Xe 3a
NPVIHATUE YyYacTUs B CyAe6HOM NpoLiecce YneHa Koernm NPon3BOAVIOCE B JOXO/,
rocy/ZapCTBEHHOM Ka3Hbl. 3aZa4a Y1eHOB yka3aHHO KONerm cocTosina B pSMomM
OKa3aHWUV COAENCTBYIA CyAy, 3ak/1H0HaloLLEMCS B Havbonee NoAHOM 1 NoAPO6HOM
OCBELLeHN BCeX CTOPOH A1eNa, KaCaroLLMXCS IMYHbIX MHTEPECOB YYaCTHUKOB.

CaM cyAe6HbI NpejcTaBUTeNb HazHayancsi COBETOM KOJIIErn, e caMo
3a/HTepecoBaHHOE ML MPOCUAO O HasHayYeHVW. Ho, CoBeT kosieruu, uccnefosas
camy CyTb Aena, MOr He Y/0BNeTBOPUTL Takyt Npockby. O6XanosaTk NOCTaHOBNEHVE
MOXHO 6b1710 B KaXXJ0M HapOAHOM Cy/e, 3aHMMaBLUMMCS PACCMOTPEHVEM Aena.

B ponu v, HaaeneHHbIX NPaBoM y4acTBOBaTh B KayecTse npou,eccyaanblxe
CyAebHbIX NpeacTaBuUTeneld, 40nyckannchb YneHbl KOANErnii, OPUCKOHCYNbThI COBETCKMX
yUpexXaeHuit 1 6r3Kre POACTBEHHUKM TSXXYLLVIXCA (POAUTENN, Cynpyri, AeTu, CéCprIG
" 6paTbﬂ ).

H3M Hyxzaanack B onepaTUBHON NepecTpolike rpaxAaHCKoro npoLeccyanbHoro
CyAebHOro 3akoHoAaTeNbCTBa, Kak aBBTOHOMHOIO VHCTPYMEHTa, C MOMOLLbH0 KOTOPOro
obecreyvBaeTcs rapaHTua T1oro, 4To GyAeT peann3soBaHa «HOBasA 3KoHOMU4eckas
NoAnTIKa» 1 obecrneyeH A0MKHbIA YpOBeHb OXpaHbl 1 CTabUALHOCTV NPaBOMNopsiAKa
rpaxzaH B obLecTBe. Tak vu 1Haye, y COBETCKOrO rocyAapcTBa OTCyTCTBOBAIO
XeNnaHue oCcTaBUThb B CTOPOHE CBOV NPsAMbIe GYHKLMW MO YNPaBAeHWIo 06LLIECTBOM.
CooTtBeTcTBeHHO, MK PCHCP, yTBEpXAeHHbIM 7 ntonst 1923 roga, BCTyNUBLLVM B

cnny ¢ 1 ceHT6pPS 1923 roga, Moj CyA0M NOHUMANCA akKTUBHBIA, UHULMATVBHBI 1
caMo/esnTeNbHbIN yYacTHVK. Lienbio ycTaHoBNeHVS AaHHOTO NopsiAKka onpejensnacs
3alluMTa NpaB camvix TPyASLLMXCS, UTO6bI topuanYeckas 6e3rpamMoTHOCTb U UHble
baKTopbl He MOrAIV UCMO/IL30BaTLCS UM BO BpeA. Clydaun BMeLlaTeIbCTBa CO CTOPOHbI
Cy/a NpuobpeTani MaccoBblii xapakTep. Ho Hazo OTAeNBLHO NOAYEPKHYTL, UTO PsA
HeKOTOPbIX XapaKTepUCTVK COCTA3aTeNbHOCTY rpaxaaHCKuii cyae6HbIV npoLiecc Toro
nepviojia BpeMeHW BCE e CMOT COXPaHUTb.

C MOMeHTa yTBEepPXAEHNS YKa3zaHHOro Kojekca NPoKypop Hajgensncs 6onee
3HaYVMbIMM MONHOMOYMAMU B FPaxAaHCcKoM cysebHom npouiecce. OH MOT 3amyCTUTb
NpoLecc MHULMMPOBaHUA CyAebHOro npoLecca, BCTYNUTb B HEro Ha 6ol 13
BO3MOXHbIX CTaAWiA, €C/IK, MO ero Cy6bekTUBHOMY MHEHWIO, JAHHOE 06CTOSTeNbCTBO
TpebyeTcs N5 0XpaHbl FOCYAapPCTBEHHbIX MHTEPECOB IGO0 VHTEPECOB TPYAALLVIXCA
rpaxaaH (ctatea 2 MK PCOCP 1923 roga). B pamkax cyAebHoro npotiecca npokypop
6bI/1 HaZleNIeH NPaBOM Jaun 3aKNoYUeHUs Mo Aeny, HaXoAALLEeMYCs Ha PacCMOTPeHU
(ctatb 12 MK PCPCP 1923 roga), noAaum NnpoTecTta Ha peLleHe B KacCaLMoHHY

(ctaTba 245 MK PCOCP 1923 roaa) 1 B HaA30PHYHO MHCTaHLMK (cTaTtbs 254 TTIK



PC®CP 1923 roga). Mpokypop HampasAsa UCK OT CBOEro UMEHW, YTO6bI 3aLLUTUTL
npa.a 1 3aKOHHbIe NHTepech! TeX UL, He MMEBLLNX 06BEKTUBHOM EO3M0>KHOCTVIG
06paTUTLCA K CyAy 3a 3aLLmTol CBOUX NpaB. MpoKypop, B AaHHbLIX CUTYaLWsX, BbICTyMan
He CTO/IbKO B Ka4ecTBe CaMOCTOSATEIbHOW CTOPOHbI B CyAebHOM mpoLiecce, CKObKO B
KayecTBse CyAebHOro npeacTaBUTeNs HENOCPeACTBEHHO roCy/AapCTBa, MMetoLLero
HanboNbLUNIA MHTepeC B TOM, YTo6bl 6onee cabasi CTOPOHa 6blna B MpaBoBOM Mnosie
3aLMLLEeHa A1 06bEeKTVBHOMO BOCCTAHOBAEHUSA CyAe6HON CnpaBeAInBoCTA 1
COLMANNCTUYECKO 3aKOHHOCTY.

MK PC®CP 1923 roga Cnonb30Banca TepPMUH «InLa, y4acTBytoLLME B Jefie»

(ctatby 110, 112, 235), HO He MPeAOCTaBASNOCH KakvX-1M60 pasbACHEHWI, KOro 13
YHaCTHUKOB rpax/AaHCKoro cyebHoro npoLiecca MoXHO NPUUUCANUTD K AaHHBLIM 1LaM,
a VIMeHHO, SB/ISIETCS IV CYAeBHbIV NpeACTaBUTENb IMLIOM, MPYHVMAIOLLMM yYacTie B
paccMoTpeHun ,u,enae.

WTaK, MHCTUTYT cyAebHOro  NpeACTaBUTeNbCTBA, UAeliHbIe OCHOBbLI KOTOPOro

6bIV Tak UM MHaYe 3aN10XKeHbl C MOMEHTa nosiBneHus YcTasa 1864 roaa, He Haluen
CBOEW NoNHOV peanv3aLmy - MOHOMONIA aABOKaTYPbl He 6bI10, He Hallen CBoero
OTpaXKeHWs B 3aKOHOAATE/bHbIX akTaxX ABOVICTBEHHbI XapakTep cTaTyca
npoLjeccyanbHoro cyAe6HOro NpeAcTaBuUTens Kak Aestens ny6an4Horo n YactHoro.
BmecTe ¢ Tem, 40CTaTOYHO Pa3BUTLIM UHCTUTYTOM MpOLieccyanbHOro cyAebHoro
NpeACTaBUTeNbCTBA 6bI1I0 OKA3aHO MONOXMTENLHOE BAVISIHVE Ha cUcTeMy
0TeYeCTBEHHOrO rPaX/AaHCcKoro cyAebHoro npoLecca, KOTOPOMy 6b710 MO3BOIEHO B
3aKOHOAATeNLCTBE TOro Neproja BpeMeH NpeBpaTUTLCS B COCTA3aTeNbHbIN NpoLiecc,
UTO AOCTAaTOYHO aKTyaslbHO U MO TeKYLLIA MOMEHT. YKa3aHHbIe MON0oXeHNUs YcTaBa
rpaXAaHCcKoro cyAonpoun3BoAcTBa 1864 roga B onpejeneHHbIX CUTyaLmsx Morav bl
6bITb 3a/105KEHbBI B OCHOBY MNPV NpoBeeHn pedpopM B COBPEMEHHOM FPaxAaHCKOM
cyAe6HOM npoLiecce.

M3meHeHus B o6nacty CoLmanbHO-3KOHOMMYECKON NONTUKE, KOTOPbIE Menu

MecTo 6bITk B CoBeTckom Coto3e, a 3aTeM U B COBPEMEHHOM POCCUIACKOM rocyjapcTee
npmsenme K KapAWHabHbIM NepeMeHaM He TONbKO B MOAUTUYECKON cucTeMe Lienoro
rocyAapcTBa, HO U BO BCell CMCTeMe OTHOLLIEHWI MPaBOBOro XxapakTepa. OCHosbl{E
NPaBOBOWi CUCTEMbI TakXKe MPOLLV Yepes 3HAUNTENbHYH PEBU3MNIO U CAMU, MPUHLMMbI,
6a3rpoBaHVIs AN Pa3HOO6Pa3HbIX MPaBOBbIX OTPAC/el, MPOM30LLIa 3aMeHa PO U
MecTa CamMoro rocyAapcTea B cvcTemMe cyebHOro NpaBoBoi pernameHTaummn 1 B
OTHOLLIEHVISIX MPaBOBOrO xapaKTepaG .

YcTaHOBNEHWe KapAvHaNbHO HOBbIX MPaBOBbIX OTPAaC/el, Takmx, Kak Hasorosoe,
3KOIOrMYecKkoe, 3eMe/lbHOe 1 Ap. OCYLLeCTBAAETCA HeBEPOSTHO 6bICTPO. Hoseliwe
YCNOBUS B 3KOHOMUIKE HE TONbKO BHECIN M3MEHEHWS B MPaBOBYHD PeanbHOCTb, HO 1
HY>XAANNCb B NPOBeAeHUN ry6oKNX pepopm BCEro oTe4ecTBEHHOro Nnpasa.

Moz npoleccyansHbIM CyAebHbIM NpeACTaBUTEILCTBOM MOAPa3yMeBaeTcs
KOMMOHEHT cUCTeMbI, KOTopasi OPMUPYETCS FOCyAapPCTBEHHOW BAACTBIO A/151 3aLLNThI
npas, rAe OCHOBHAs POJb MPUHAANEXUT He3aBCMMbIM Cyle6HbIM opraHam. Tak nam
MNHaye, Nog NpoLeccyanbHbIM NPesCcTaBUTeNsCTBOM NOAPa3yMeBaeTcs, B NepByto
oyepe/ib, BCMOMOraTe/ibHblA UHCTUTYT MO OTHOLLEHWIO K AeATeNbHOCTN CaMoro
cyAebHoro opraHa.

Be3ycnoBHo, 1L, GYHKLMOHMPYHOLLIEE Kak NpoLeccyanbHblii CyAebHbI
npeACcTaBUTeNb, Ha MPaKTVKe, MapasnenbHO COBMELLAET AaHHYHO AeATeNbHOCTb C
oKasaHueMm ycayr no FopUANYECKOR KOHCYNbTaLMW, @ Takxe NHBIMU popmMaMu 1
Pa3HOBUAHOCTAMM NPaBOBOM NMOMOLLY. Moz cyaebHbIM NPesCcTaBUTENECTBOM, B TaKoW
CUTyaLn, NoApasyMeBaeTCst TO/IbKO He3HaUMUTeIbHas YacTb ero AesTeNbHOCTH,
NpeACTaBUTENBCTBO B Cy/e B Lie/IOM NPY3BaHO 3aHUMaTLCA 06CyXMBaHEM
rpaxzaHckoro 1 ny6anyHoro cyge6Horo o6oporta.

HenocpeacTBeHHO Ans Lenei faHHON paboTbl BaXHbIM 3Ha4YeHeM obnagaet

VNMEHHO UHCTUTYT CyAe6HOro NpeACcTaBUTeNsCTBa, MAe NOoA CyAebHbIM NpeacTaBuTenem
noApasymMeBaeTcsl BCOMOraTeNlbHbIi KOMIOHEHT B cUcTeMe CyAe6Ho 3a|.|4mb|{ﬂ,

Mo nToram gaHHoro naparpad)a HeobXoAMMO cAenaTtb ciefytouine BblBOAbI.



1. B pesysnbTare BCero BbllLIeCKa3’aHHOro  c/iefyeT BbIBOJ O TOM, YTO nconegoBaHve
ApeBHeVILUMX, CpeAHEeBEKOBbIX 1 COBETCKMX 3aKOHOAATe/IbHbIX aKTOB MO3BOJINI0

cymTaTh, UTO B CyebHOM NpejCcTaBUTeNbCTBE 1 MPaBO3acTyNHUYECTBO NPUCYTCTBYeT

coupanbHas 0CO6eHHOCTb, €ro YCTaHOBEHO 6bI10 NpejonpeseneHo 06beKTUBHOM
06LLeCTBEHHON HEO6XOANMOCTbIO, M3HaYaIbHO CBA3AHHOW C MPUYMHAMU €CTECTBEHHOTO
xapakTepa. MocTeneHHoe yCIoXHeHe rocyAapCTBEHHOrO YCTPOACTBA 1 06LLECTBEHHO-
3HAYMMBbIX OTHOLLIEHWIA, 3aKNOYEHME U B YCI0XHEHVIN NMPABOBbIX MON0XEHW.
TAXYLMMCS, HE MEIOLLM CrieLyanbHOR MOATOTOBKY, MPUXOANTCA nprberaThb K
MOMOLLM CMEeLManncToB B COOTBETCTBYIOLLIE MpaBoBOli 0bnacTu.

2. C pa3BuUTMiEM OTHOLLEHNIA B 06LLECTBE 1 NOSIBAEHS NPEANOChIIOK

NOAVNTNYECKOro, COLMANbHOrO 11 3KOHOMMYECKOro XapakTepa, AesiTeNbHOCTb Mo
NPeACTaBNEHMIO YyXMX MHTEPECOB 1 3aLLMTE Hy>XXINX MPaB, HECMOTPS Ha HeraTUBHOE K
Hell OTHOLLEHVE CO CTOPOHBI {E KOMMETEHTHbIX BNIAaCTHbIX OPraHoB HeMpemMeHHo
NOSIB/ISETCA, V1 MO MEpPe Pa3BUTYIS 06LLECTBEHHON CUCTEMbI 06BEKTUBHO 06peTeT

o4YepTaHnA NpPaBoBOro lec‘rm'yTa{m .

1.2. TpaBOBOW MHCTUTYT cy,qe6Horo{B NpeACTaB1TEIbCTBA HAa COBPEMEHHOM 3Tane
pasBuUTus rpa»(p,aHCKoro{m npovecca

Hopmamu elicTBytoLLero rpaxAaHcko-npoLeccyanbHoro 3akoHoAaTeNbCTea
MPOMNMUCaHO, YTO NNLIO (KaK opuAnYeckoe, Tak 1 Gusnyeckoe) HageneHo NpasoM no
BE/EHWIO CBOUX AieN B CyAe NIMUYHO NGO C NMPpUBAeYeHNEM NpeaCcTaBuTeneit, NniHoe
yyacTvie AaHHOTO LA B ZleNie He BeYeT 3a CO60i NMLLIeHNs ero npaea npuberats K
ycnyram cyAe6HOoro npeacTaButens.

dur3nyeckme NMLA MOTYT BbICTYNaTh B CYAEOHbIX MHCTAHLUMAX  Yepes 3aKOHHbIX
npe.qCTaBMTeneﬁmnm% APYrvix MpuBAeKkaeMblx CO CTOPOHbI (CBO6OAHBIX)
npeacTaBuTeneil, m Kak GU3NYECKNX, TaK 1 FPUANYECKX ALY . B HekoTOpbIX CUTyaLmsx
npeACTaBieHVIe HTEPECOB 0BEPUTENS OCYLLEECTBASETCH KOMMETEHTHLIMI OpraHamMu
B1ACTV (K NpyMepy, NpoKypaTypoi Poccuiickoii ®eaepatiin).

HOpuavyeckre nvua B paMkax rpaxaaHckoro npotecca MoryT BelCTynaTb B

CYAEBHBIX HCTAHLMAX MNOCPEACTBOM CBOUX OPraHOB, AO/KHOCTHBIX JIL, U
npeactaBuTeneli (B TOM Yncne 1 U3 YMCIa a4BOKaTOB), B paMKax MOJHOMOUNIA,
KOTOPbIMUW X HaAENVAN AeACTBYIOLLee rpaxaaHCKo-NpoLeccyansHoe
3aKOHOZATeNbCTBO, MeX/YHaPOAHO-NPaBOBbIE COrNaLLeHNs, y4peanTeNbHble
JOKYMEHTbI FOpUANYECKOro LA 6o AoBepeHHOCTM (opAepa). MpeacTaBnerve npas v
3aKOHHbIX UHTEPECOB NIMKBUAMPYEMOTO FOPUANYECKOTrO LA OCYyLLLeCTBASETCS
YMOSIHOMOYEHHbIM NpejCcTaBUTeNeM NNKBUAALMOHHOM KOMUCCUM (NMKBUAATOPOM). B
onpegeneHHbIX CUTyaLmsx (Kpyr NpaBoBbIX OTHOLLEHWIA, NOANaAatoLLMX Mo AeicTBre
npo¢eccnoHanbHoOro 3akoHoAaTenbCTBa Poccuiickoit Peaepauin 0 HEeCOCTOATENbHOCTYN
(6aHKpOTCTBe), NHTEpechbl PUANYECKOoro amua MoryTt 6bITb npeacraBneHbl
YTBEPXKAEHHbLIM B MOPsiKe 3aKOHOAATENbCTBA apOUTPaXKHbLIM YNPaBASIOLLM.

AHanM31pys COOTBETCTBYIOLLIYIO HOPMAaTUBHO-MpaBoByto 6a3y (rnasy 5 MK P®),

CTaHOBUTCS MOHSTHBIM, UTO MOZ CyAebHbLIM NpeACTaByTeNeM MO FPaXAaHCKM Aenam,
HaxoAALLMMCS Ha PaCCMOTPEHUN B CyAe 0bLLeli FoPUCAMKLIAY, MOXET NoApasymeBaThCs
Nto60oe NONHOCTBLIO AeecrnocobHoe L0, HO TEeKYLLM NPaBUIOM NPeaycMOTPeH psj
VCKOYEHWIA, NpejonpeeneHHbIX 0C06eHHOCTMU NPOodeccroHanbHOM AesTeNbHOCTN
cybbekTa (MoTeHLManLHoro cyAebHOro npeacTaBmTens) NM60 ero CTaTycom Kak «aunua,
HazleNIeHHOro BNacTbio» (cT. 51 MK qu ). K paspsagy Takunx VL, MOXHO OTHeCTU,
NpoKypopa, CyAei, X NOMOLLHUKOB, paboTHVKOB annapaTta cyAa, VHbIX
roCyfapCTBeHHbIX CyXaLLmX (Tak Kak npegocTaBneHune ycnyr cyae6Horo

npeAcTaBuUTeNs No obLLeMy NpaBuy 3akNto4aeTcs B 4esTeNbHOCTU Ha NaaTHo 0CHoBe,
a Takoro poja AesTeNbHOCTb, BbIMONHAEMas rocyapCTBEHHbIM rpaXaAaHCKUM
CyXaluyM, BXOAWT B NpoTuBOpeUmne co{m cr.17 desepansHoro 3akoHa «O
rocyfapCTBEHHOM rpaxaaHckoli cnyx6e Poccuiickoli ®esepauiin » 0T 27 ntons 2004 r
No 79-®3 {m ), CnefoBaTens, Jo3HaBaTe s, HbIX ML, B COOTBETCTBUM C CyLLECTBY LM

3aKOHOAATeIbCTBOM. Takol 3anpeT He KacaeTcs ClyyaeB BbINOAHEHUS yKka3aHHbIMM



AMLIAMV 3aKOHHOTO Npe/ACTaByTeNbLCTBA (TakyM 3anpeToMm, ckopee Beero,
He060CHOBaHHO BbINV 6bl OrpaHNYeHbl UX NpaBa) B0 NpeACTaBeHUs HTEPecos
COOTBETCTBYHOLLIEro BNaCTHOro OpraHa rocyAapcTaa. YCTaHOB/IeHVie 3anpeTa Ha
NPUHATME AaHHLIMU IMLAMI yYacTvia B CyaebHOM npoLiecce B KayecTse 0r0BOPHOro
npeacTaBuTeNs CTOPOHbI NpejonpejesneH, BO-NepBblX, XelaHneM rocyapcreeHHoro
annapaTta NOMOYb B YCTaHOB/EHUW HE3aBMCMMOCTY CylebHbIX OPraHoB B Xoae
PaccMOTPEHNS KaX0ro OTAeNbHOTO Ae1a, Tak Kak yyYacTue B Jefe aHHbIX CybbekToB
MOXeT MOHVMATbCA KaK OKasaHvie B/1aCTbo MoAAePXKN OAHOVI M3 y4acTBYHOLWNX CTOPOH
M0 rpaxzaaHckoMmy geny.

JInTepaTypHbIMI UCTOYHVIKaMM BbICKa3bIBAOTCA CaMble Pa3Hble TOUKW 3peHns 06
YCTaHOB/IEHWM COAEPXAHWNSA 1 CYLLIHOCT aHaNn3npyemMoro npaBoBoro MHCTUTyTa B
pamKax HblHeLLHero rpaxAaHckoro npouecca. HanbonbLuyto pacnpocTpaHeHHOC T
MOXHO HaWTV B TPEX HaNpaBNEeHVIAX U3yYeHNa NHCTUTYTa CyAebHOro

NpeAcTaBUTENBCTBA: KaK MPaBOOTHOLLEHUA NpoLueccyasibHOro Xxapakrepa, NnpasoBoro

NpOLLecCyanbHOro NHCTUTYTa; AesTeNbHOCTU NPOLeCCyanbHOro xapaktepa. Mog
CyAe6HbIM MPeACTaBUTENbCTBOM MOHNMAETCS CaMOCTOSTE/IbHbIVi MPaBOBOW MpoLiecc,
coAepkalLmii B cebe orpoMHOE YNCIO COMPSXEHHbIX KOMMOHEHTOB, HYX/AAHOLLWACS B
MOMHOM, BCECTOPOHHEM UCC/IE0BAHNW. B CBA3M C 3TVM MONaraeM, 4to MHCTUTYT
CyAe6HOro NpejCTaBUTEIbCTBA HYXHO M3yYaThb  Kak eAuHbIA 06beKT, BO BCeX Tpex
yKa3aHHbIX HanpaBaeHusix, 1, B NepByto oqepe,qb{m, B KayecTBe NPaBoOBOro VHCTUTYTa,
coAep>KaLLero Lebli psif MpaBoBbIX HOPM, C MOMOLLbH0 KOTOPbIX YCTaHaBNVBAETCS
cybopanHaLms  Mexay AeViCTBUSIMN NPeACTaBUTEeNs U CyAa, AOBEPUTENS 1
npeACTaByTeNs, JOBEPUTENS 1 ero NPeACTaBUTeNs C NPOLLeCCyabHO NPOTUBOMONOXHOM
cTopoHoii cyae6Horo npotiecca onocpeaosaHo Yepes €I cyae6HbIi opran. B rpanmax
AlaHHbIX MPaBOOTHOLLIEHUIA J0BEpUTENEM JeNervpytoTcst CyAe6HOMY NpeAcTaBUTeo
npaBa 1 06513aHHOCTY, NPOMMCaHHbIe B NPOLieccyanbHOM 3aKOHOAATENLCTBE, AN VX
peanusauum B xoAe pasbrpaTenbCTea no Aeny v TpeTbUM 1L, OMocpefoBaHHO Yepes

CyA, OT ero (40BEpPUTENIS) UMEHV 1 B ero nHTepecax, npun BTOMm pe3synbTat nocnescTBUA

1X peanusaLum I'IOI'IHOCTbK)mI'IO)KVITCﬂ Ha goBepuTens.

[laHHble npaBoo‘rHomeHmm B HEKOTOPOIA CTeneHn 06naAatoT ABONCTBEHHBIM
XapakTepom, Tak kak 06nazatoT y cebe kak MaTepuanbHo, Tak 1 NpoLeccyanbHo

npaBoBoIi cocTanAtoLLell. MaTepranbHO-NPaBoBOVi XapakTep 3ak/1K4aeTcs B MpaBoBbIX
OCHOBaHVSAX pOPMMPOBAHMA Taknx MNPaBOOTHOLLEHWI (cT. 182 TK PP, cT. 121 CK Pw{m "
T.A.), @ NpoLieccyanbHblli XapakTep, B CBOKO 04epe/b, B MPaBOBbIX OCHOBaHUSAX
MCMoNb30BaHWsA cyaebHOro (MpoLieccyansHoro) npeactasutens (rn. 5 MK P<Dm ).O
ABOVICTBEHHOCTU CyZebHO-NpeACTaBUTeNbCKUX NPABOOTHOLLIEHNI FOBOPUT

J1.B.BoliToBMY, MO ee MHeHUIo: «... 104 cyAebHbIM NpeCcTaBUTeNbCTBOM NMOHUMAaeTCs
CaMOCTOSTE/IbHbIA UHCTUTYT ... ... TPaX/AAHCKOro NpoLeccyanbHOro npasa,

obnagaroLmnii MaTepranbHO-NPaBoBbLIMY 1 MPOLIECCyabHO-NPaBOBbIMU NPU3HaKaMu

s OgHako y onpejeneHHbIX VccnejoBaTteneil CyLecTByT NPAMO NPOTUBOMONOXHbIe
B3rNA/Abl KacaTeNbHO AaHHOro Bonpoca. Tak, k npumepy, M.A.Tabakom nponssoanTcs

oLieHKa MaTepuanbHoli COCTaBAsOLLEel CyAe6HOro (MpoLieccyansHoro)

NpPeACTaBNTENLCTBA UCKIOUNTENIBHO B KAUYECTBE OCHOBbI A4St GOPMUPOBAHYS
MPaBOOTHOLLIEHWIA MPeACTaBMUTE/IbCKOrO XapakTepa.

HeB3vipasi Ha CyLLECTBYIOLLME Pa3NNYMS B yKa3aHHbIX TOUKAX 3PEHISt CTOPOHHVIKM
06enx Mo GpakTUUYeCcKMM CoAepkaHneM cyse6Horo (npoLieccyansHoro)
npezctasutenscraa €28 MMeHHo camy npoLeccyanbHylo 4esTeNbHOCTL CyAe6HOMo
NpeACTaBUTeNs B UIHTEPECAX v OT MEHU AOBEpUTENS {m . AHanu3vpys cyae6Hoe
NpeACTaBUTENLCTBO B KOHTEKCTE MPOLLeCCyallbHO AesTeNbHOCTM TpebyeTcs B3sTh BO

BHUMaHWe psij CledytoLyx 0cobeHHoCTel:

cysAe6Hoe Npe/AcTaBUTeNbCTBO Kak MPoLieccyanbHas AesTeNbHOCTb - 3T0
AeATeNbHOCTL He Tobko camoro npeactasutens, Ho v cyaa (I, € sannmarowerocs
paccmoTpeHveMm Aena;

noa npoueccyaanoM AeATeNbHOCTbIO CyAEﬁHOI’O npeacTaBuTeNsa NOHMaeTca



LUMPOKOE orpezenexue, AatoLLee XxapakTepUCTVKy CUCTeMe HEKOTOPbIX AeNCTBUIA
npoLeccyanbHoOro xapakrepa;

MoJ aHaNM30M MHCTUTYTa CyAe6HOro NpescTaBUTeNbCTBa Kak npoLieccyansHol
AeATeNbHOCTUN NMOHUMAETCS UCCNeZ0BaHNe He TOIbKO NPoLeccyanbHO, HO U
MaTepuanbHol CocTaBAstoLLIEN, Tak Kak MMEHHO MaTepuasbHas cocTaBastoLlas
yKa3aHHOro npoLiecca MOXeT OTBETUTb 3a NpoLiedypy $opMUpPOBaHUS NpoLeccyanbHOro
npejcTaBUTENbCTBA.

OT,qeanoe BH/MaHMe CTonT oGpawm: Ha MpUYnHbI NPpUMeHeHNA UHCTUTYTa

CyAe6HOro NPeACTaBUTEIbCTBA Ha HbIHELLIHEeM STarne pa3BuUTHs POCCUiCKol
06LLIECTBEHHOW CUCTEMBI.

B Hay4HbIX 11 y4ebHbIX NCTOYHMKaX TPAANLMOHHBIM 06pa3oM ycTaHaBANBaOTCS
CnesyroLLve NPUYNHBI MPYMEHEHNs CyAe6HOro (MPOoLLecCyanbHOro) NpeAcTaBUTeIbCTBA:
- TPYAHOCTb HblHELIHEN NPaBOBOV HOPMbI U1 FOPUANYECKNX TEPMUHOB; — 60/1bLLOW
06bemM HopMaTUBHO-NPaBOBO 6a3bl; — MOCTOSAHHBI POCT TeMna 1 obbema
3KOHOMUYECKMX OTHOLLEHWA 06LLecTBa, KOTOPLIMU CUIBHO OCIOXKHSIOTCS MPaXAaHCKo-

NpaBoBble OTHOLLEHWS UV INLLAIOT ero (pu3nyeckoe NGO ropuaANHecKoe N1LO)

BO3MOXHOCTU MO BCECTOPOHHEMY 06€eCreyeHnto  3aLmnThbl MPaB ¥ 3aKOHHbIX MHTEPeCoB
B X0ze CyAe6HOro paséuparenscrea. MoMyMO BCero npoyero, 3a4actyto obecredeHvie
CBOEBPEMEHHOCTV CaMOCTOATENIbHON  3aLLMThI NPAB 1 3aKOHHBIX HTEPECoB
HEBO3MOXHO I'IpOI/I3BeCTI/I n n3-3a APYrux npuyrHax, K nprMmepy, n3 anemeHTapHoﬁ
HEBO3MOXHOCTV 06eCneynTs He06X0ANMYHO SIBKY B CyA.

Cpeay NPUYMH UCMOb30BaHUS MPaBOBOTO MHCTUTYTA CyAe6HOro

(npoLieccyansHOro) NpeAcTaBUTeNbCTBA MOXKHO YCTaHOBUTL ABe 60AbLUne rpynmbl:
ropranyeckmne n paktrdeckre. C NOMOLLBI0 TaKoro pasgeneHus MoxHo 6onee
AVdepeHLPoBaHHO YCTaHOBWTL Liean 1 3a4a4in Cyae6HOro NpeAcTaBuTeNbCTBa.

K npuvynHam 1oprAnYeckoro xapaktepa CToUT NPUYNCANTL 06CTOSTENLCTBA,
npoucTekatoLLye 13 Gpakta NosHOro OTCYTCTBYS Yy NPaBOBOro cybbekTa
(NoTeHUManbLHOro A0BEPUTENS) MONHO AeCcroCco6HOCTY (ML He AOCTUMIO
COBEPLUEHHO/NETHErO BO3pPacTa; HeeeCrnoCo6HO B CU/Y PELLEHNS CYAa, OTPaHNYEHHO B
CBOEIN AeecnocobHOCT U T.4.).

K psigy npvunH $akTnyeckoro xapakrepa TpebyeTcs NpuyncanTb NoaHoe

OTCYTCTBUE Y NN HEOBXOAVIMBIX 3HAHWIA 11 HABBLIKOB OPUAVYECKOrO XapakTepa;
60/1e3Hb, KOMaHAVPOBKY, MHble 06CTOATENBCTBA, NPENATCTBYOLLMEe B 06ecneveHnm
Heo6X0ANMON ABKM B CyAe6HbI npoLjecc Aﬂﬂm MPVHATUA  y4acTVsA B PaCCMOTPEHUN Aena;
OTCYTCTBUE LA B MECTE MOCTOSIHHOTO NMPOXMBAHWS (PErMCTpaLm) Uan No Mecty
Haxo>K,quvmm; OTCYTCTBYE XeNaHus 1CNo/b30BaTb MpoLeccyabHble npasa v
0653aHHOCTY HE3aBUCUMO 13-3a KaKUX-TO Cy6'beKTI/IBHbIX npmqleax; ,qpyrme I'IpI/ILII/IHbI
bakTyeckoro xapakrepa.

Basunpysice Ha UccneoBaHWN ykazaHHOV KBanndyKaLym NpULmH NpuMeHeHus
NMpaBoBOro UHCTUTYTA CyAe6HOro NPeACTaBUTENBCTBA, NPEeACTABISETCH BO3MOXHbBIM
YCTaHOBWTL  CiejytoLLye Lienm cyAe6HOoro npesctaBuTeNsCTBa:

CBOEBpeMeHHaﬂm 3aLLMTa NPaB ¥ 3aKOHHbIX MHTEPECoB nua , NMPV3HAHHOTO CyAOM
He/eecnocobHbIM 160 OrpaHNYeHHO AeecrnoCobHbIM;

npeacraBneHne NHTePECOB JOBEPUTESIA, HE XenatoLero 6o He obnagatoLLiero

BO3MOXHOCTbLIO MO CAMOCTOSTENIbHOMY OTCTAaNBaHWIO COBCTBEHHbIX MPAB 1 3aKOHHbIX
NHTEpPecoB.

OfHaKo, NPMHUMAas BO BHUMaHMe crneunduyeckmii xapaktep AeicTBuii cysebHoro
npeACTaBUTeNs NP NPeACTaBNeHNM NHTEPECOB AOBEPUTESS, 3aK0UaOLLNIACA B
onpegeneHHbIX, Kak MPOMMCaHHbIX, Tak 1 He MPOMUCaHHbBIX 3aKOHOAATENBCTBOM, He
MPOTMBONPABHbIX MPOLIECCYaNbHbIX ACTBUSX, CUMTAEM, YTO AOMONHUTENbHAS
(KoCBeHHast) Lienb CyAe6HOro NpeAcTaByTeIbCTBA COCTOUT B YNPOYHEHMIN 3aKOHHOCTH,
AOCTVKEHWUV CNPaBeA/IMBOCTY (AeATEeNbHOCTY CyAebHOro NpeACTaBUTeNs, HaleneHHo
Ha 06paTHOe, SIBNISIeTCs NPOTMBOMNPAaBHO). pyrMun C1oBaMu JaHHas Lenb

3ak1to4aeTcs B JOCTMXKEHMI OCHOBOMO/1aratoLmnx 3ajay COOTBETCTBYOLLMX



pa3HOBUAHOCTEN CyA0MNPOm3BOACTBa B Poccuiickoit degepauyn.

Taknm 06pa3om, NpeACTaBNAETCA BO3MOXHBIM YCTaHOBUTbL psij, 6a30BbIx 3a4a4
NHCTUTYTa CyAe6HOro NpeAcTaBuTeNbCTBA B paMKax MpaxAaHCKoro CyAonpomn3BoACTBa:
1) pernameHTauLVs AesTeNbHOCTU INL, CTaBALLVX Lie/blo NMpejocTaBaeHne yoryr
CyAebHOro NpejcTaBUTens; 2) ycTaHoBNEHVE AeATENbHOCTM HeNoCPeACTBEHHO
cyAebHOro NpeAcTaBUTENs (Kak B XOAe B3aUMOZAeVCTBIS C JoBepuUTeNneM, ¢ CyaebHbIM
OpraHoM, Tak ¥ C UHbIMU IMLIAMI OMOCPeA0BaHHO, Yepes cyAebHbI opraH).

Bonee nogpo6HO MOXHO onucaTe Pob MPaBOBOroO MHCTUTYTA CyAebHOro
(npoLieccyanbHOro) NpeAcTaBUTeNbCTBA Ha HbIHELLHEM 3Tane pasBuTUS OTeYeCcTBEHHOro
rPaXaHCKoro npoLecca MOXHO C MOMOLLbH UCCNeA0BaHNSA A0MNYCTVIMON BENNYNHBI
NOHOMOUNIA CyebHOro (MpoLieccyanbHOro) NpeacTaBUTeNs yyacTBytoLLeli CTOPOHBI.
M3yyeHrie 06BeMOB MpoLieccyanbHbIX MOSTHOMOYWIA JOrOBOPHOIO NpeacTaBuTens
Heo6XxoAMMO AN MPaBOMPYIMEHUTENBHOW NPaKTUKK, B CBA3M, C YEM OH caMm, a paBHom n
€ro pernameHTaLms NponyucbIBAaeTCs B MPOLIECCyaNbHOM 3akoHoAaTeNbCTBe. PasjeneHve
BCeX Ae/IernpyemMblx npeAcTaBUTeNto NPoLeccyasibHbIX MPaB MOXHO OCYLLECTBUTL Ha
ABe rpynnbil.

1. O6LLMe NONHOMOUNS, HEe HYXAAOLLMeCs B OTAebHOM yKa3aHun B

AOBEPEHHOCTU, YCTHOM 160 NUCbMEHHOM 3asiBNeH AoBepuTens, agBoKaT MOXeT

MCMoNb30BaTh Takme NONHOMOUMS MPOLLECCYanbHOro XapakTepa B COOTBETCTBUM C
npeAocTaBNeHHbIM eMy aJBOKaTCKOM KOHTOPOI OpAepoM.

WccnepoBaHve NonoxeHWin AeiiCTBYHOLLLEro 3aKOHOAATeNbCTBA MOMOraeT OTHEeCTN

K 06LLYMIM npoLieccyanbHbIM NOHOMOYVISIM NPaBO MPeACTaBUTENS 3HAKOMUTBCS C
marepuanamv Aenam {E OCYLLLeCTBNATL  BbINUCKA 3 HUX; {E Jenatb UX Konuw; Aenatb
3asiB/IeHNs 06 OTBOAE; MPeACTaBAATL MO ey A0oKasaTeNbCTBeHHble GakTbl U NPUHUMATL
yyacTve B VX U3yYeHUw; CripaluviBaThb ApYrix y4acTBYIOLLMX B eNe L, CBUAETENeN,
3KCMNepToB, CneunaancTos; NPeAoCTaBIAaATb 06bACHEHVS CyAy B YCTHOM U MUCbMEHHOM
BU1/e; OTBeYaThb Ha BCe VMeBLUVE MeCTO 6bITb BOMPOCH! B X0/e CyAe6HOro
pasbupaTtensCTBa; XoAaTalicTBoBaTh, UCTPeb0BaTh JOKa3aTeNbCTBa; 3asBATh
BO3PaXKeHUA KacaTe/lbHO XOAaTaVICTB 1 40BOAOB NHbIX 1ML, NPUHUMAKLWMX y4acTme B
Ziene; 1Cnonb3oBaTh Apyrne nNpas, He HyXAaroLwyecs B Kakoin-nn6o ocobol
pernameHTauun.

B pesynbTaTe BCero 31oro, K rpynmne o6Lumx npoLeccyanbHbIX NOIHOMOUNI

CyAe6HOro NpeACcTaBUTeNst HeO6XOANMO OTHECTU Te MOIHOMOUNS, MPYMEeHSist KOTopble
cyp,e6Hb||7| npeacrasuTeNb MnMua, NpUHMMatroLLiero y4actme no gaHHoOMy Aeny, He umeeTt
BO3MOXHOCTW OKa3aTb KapAviHaNbHOe BO3AeliCTBME Ha ANHAMVIKY CYAONPOV3BOACTBA,
APYrVIMY CNOBaMK, 3TO MOJIHOMOUNS, He HecyLLye B cebe XapakTep pacriopsikeHus.

2. CneuyansHble MONHOMOUNS, IMB60 NOHOMOYUMS PACNOPAAUTENBHOTO NAaHa,
HyXZaloLWmecs B COOTBETCTBUM €O CT. 54 TTIK P® B cneymansHOM yKasaHum B
JL0BEPEHHOCTV B0 APYroM NPaBOBOM JOKyMeHTe. B kauecTBe TakoBbIX, Kak MpaBuio,
BbIENAKT NPaBo NpejCTaBUTeNs Ha pa3MellieHe NOANUCK B MCKOBOM 3asiBIEHUN U
0T3blBe Ha MCKOBOE 3asiB/IeHNE, 3asB/IEHNN 06 obecneyernn I/ICKam {E o6palleHme ¢
MCKOBbIM 3asiB/IEHVIEM B CyJ; Nepejady Aena As paspeLleHns Nno CyLecTsy B

TpeTenckuii cys; 3asBieHne o NosHOM NGO YaCcTUYHOM OTKase OT TpeboBaHWIA Mo KCKY;
NpU3HaHMe KCKa; XOAaTancTBO 06 M3MEHEHMM OCHOBaHUSA 60 NpeaMeTa NCKOBOro
3asBNeHVSs; yTBePX/AeHe MMPOBOTro COrNaLLeHNs 1/ Uan  cornalleHns no GpakTmyecknm
obcToATeNnsCTBaM; Nepejady CBOMX MONHOMOUNI npe,qaasmenﬂﬂ NHOMY nmu.y{a
(nepezoBepyie); MpaBo Ha {E MOCTaHOBKY MOAMUCY B 3asiBIEHNV O MepecMoTpe CyAebHbIX
aKToB Mo HOBbIMqﬂMGO BHOBb OTKPbIBLUVIMCSA 06CTOSTENLCTBAM; 06XanoBaHue
cyAe6Horo akTa B{B anennsiLNOHHOM UK KacCaLMOHHOM MHCTaHLMSX; HanpaBneHus
peLleHns cyZ,ebHOro opraHa Ans NPUHYAUTENLHOTO BbIMONHEHNS; MONyYeHne
I'Ipl/le)KAeHHbIX AEHEXHbIX cpep.cm 60 Kaknx-nm6o npe,qmeTos VIMyLLLeCTBEHHOI'O
XapakTepa. [puctanbHoe BHUMaHVe HeO6X0AMMO 06paTUTL Ha CyLLecTBOBaHMe
Creuvann3npoBaHHbIX MOJHOMOYNIA, YCTaHOBEHHBIX HEKOANPULIMPOBaHHbBIMMN
npoueccyasnbHO-MPaBoOBbIMU NUCTOYHUKAMW. B kayectBe npruMepa Takoro cneuvasbHOro

rnpasa BbICTyNaeT MNpaBo Ha NpeAcTaB/eHne NHTePeCoB 4OBEPUTENSA B paMKax e/l O



HecocTosTeNnbHOCT (6aHkpoTcTae) (CT. 39 ®3 «O HecoCTosATeNIbHOCTY (6aHKPOTCTBE)»
oT 26 oKT. 2002 r No 127-<D3m ).

YKasaHHbIMV NpaBaMu yCTaHaBANBAETCS rpyrna NoAHOMOUNI CrieumansHoro

VAW pacropsiAnTeNbHOro xapakTepa. Mcnonb3ys ux, cyAebHbIn npescTaBuTens MoxeT

CamMOCTOSTE/IbHO 3aMyCTWTh MPOLECC MO MHULMMPOBAHUIO CyAe6HOro npoLiecca,

VN3MEeHUTb AVHAMUKY CyAebHOro pasbupatenscrsa no Aeny U3MeHvB 06bemM unu
CyLLIeCTBO Tpe6OBaHYisi, BOBCE MPEeKpaTUTh CyAebHOe pasbrpaTensCTBo, NPpri3HaB Nk

U 0TKa3aBLIMCh OT Hero. MIcXoAs 13 3HaU1MOCTL NpoLieccyasbHbIX MOCeACTBUIA
peanusaLun NpeAcTaBrTeNeM PacnopsANTeNbHBIX MOHOMOUNI, 3akoHoAaTeneM
NpeAyCMOTPEH 0CO6bIV NOPSAOK AeNernpoBaHNs NepeUncieHHbIX Npas - NPSMo
YKa3bIBaeTCst Ha HE06XOAVMMOCTb OTAE/IbHOTO NMMCHbMEHHOTO 3aKPerIeHNs aHHbIX
NOSHOMOUMIA B 0BEPEHHOCTU B LIe/ISAX NOBbILLEHSA 3aLLMLLEHHOCTV J0BepUTens oT
3/10ynoTpe6aeHnii MPaBoM CO CTOPOHbI CyAe6HOro NpeAcTaBnTens. Ho 1 HanpoTuB,
OTCYTCTBUE B 0BEPEHHOCT VN MHOM JOKYMEHTE yKa3aHHbIX MONHOMOUM,

TPebyHoLLIMX CNeLmnanbHOro ykasaHus, Takke NopoX/AaeT onpe/jeneHHble NpaBoBble
NOCNeACTBUS.

CoapemeHHoe{m npoLeccyanbHoe 3aKoHOAATeNbCTBO Poccuiickoi desepaLyn I
[Aonyckas BO3MOXHOCTL Nepejaun cyAebHOMy npeacTaBuTento CTOnbm LUNPOKOrO Kpyra
MpoL{eccyanbHbIX MOAHOMOUMIA, XOTS U NPeyCMaTPUBAET HeaHaunTenbHbIM 3aumTHoI €28
MexaH13M (0CO6bI NOpPAAOK Nepeaayn pacropsAnTeNbHbIX MOJTHOMOUNIA) Bm ToXe Bpems
He COAEPXWT YCNOoBMIA 4OMyCKa ML, K MPeACTaBUTENbCKOMN ASTeNbHOCTH, B TO BpeMst

KaK yyacTue B e/ie HeKBaMGULVIPOBAHHOTO NPeACTaBUTes OT MpoLieccyabHOM
CTOPOHbI He TONbKO BleYeT HebNaronpusTHeIe NOCNeACTBIS A5 CAMOTO JOBEPUTENs, HO

1 B LIeIOM OTPULIATE/IbHO BAVSIET Ha NMPOLLECC OTMPaBeHUs NPaBoCyAus, 3aTarvisas

CPOKW PacCMOTPEHUS KOHKPETHOTO Aena U MHbIM 06pa30M 3aTPYAHSS AOCTUXEHVe
06LLMX Lieneii rpax/aaHckoro CyaonpovsBoACTea B Poccuiickoii desepauuu.

Bornpoc ohopmeHmst nofHomoumi npeactasutens gosonHo o6tmper €, Ho npu
3TOM OH MOAPOGHO UCCIeA0BaHHbLIM B Hay4YHOV IUTEpPaType, MO3TOMY, He
OCTaHaBAMBasACb Ha HeM NOAPO6GHO OTMETUM  /IMLLIb OCHOBHbIE CMOCO6LI €ro
OCYyLLIeCTB/IEHNS:

nepeaaya NosHOMOUMIA Ha OCHOBaHUM 0BEPEHHOCTM KaK OBLLVX, TakK 1

cneyuanbHbIX MPaB, Ha CEroAHALLHNIA MOMEHT SBSIeTCA Havboiee pacnpocTpaHeHHbIM
cnocoGOM;{m

AenernpoBaHue NoIHOMOUUIA MOCPeACTBOM 0pOPMEHNS afBOKATCKOro opaepa (B
NoAOGHOM CUTyaLMK, B COOTBETCTBIM C 3aKOHOAATENLCTBOM Ae/ervipoBaTh Cyae6HOMyY
MpeACTaBUTENIO - aABOKATy BO3MOXHO NNLLb 06LLME NpoLieccyasbHble MOTHOMOUMS);
YCTHOE AW MUCbMEHHOe 3asiBNIeHe NPoLieccyanbHOA CTOPOHbI {m , yJacTsytoLLeit B
,qenem (aoBepuTensl), CyAy, CAenaHHoe B cyAe6HOM 3acefaHnu. B ciyyae ycTHoro
3as1B/IEHUS OHO 3aHOCUTCS B MPOTOKOJ CyAe6HOr0 3acefaHisi, a Moce NMOANUCLIBAETCS
3asBUTeNEeM, a B C/lyYae NUCbMEHHOTO - MOAEXMNT MPUOBLLEHMIO K MaTepuanam Aenam
(06beM nepesaBaeMblix NPeACTABUTENIO MOJTHOMOUMIA NPSIMO NpedycMaTpuBaeTcs B

Hanpaensiemom cyay 3asenern €21 )

VHble CroCo6bl, MPeyCMOTPEHHbIE AeCTBYIOLLVIM 3aKOHOAATENbCTBOM VN
MeX/AyHapOoAHbIMU COrNnaLleHVaMm (Aorosopamu) Poccuiickor CDeAepauMM{m .
Mo vToram AaHHOro naparpada HEO6XOAMMO CAeNaThb ClejyoLmne BblBOAbI.
1. Heo6X0AMMO yCTaHOBUTE, UTO MO MHCTUTYTOM Cyile6HOro Npe/CTaBUTeNbLCTBa

B PaMKax COBPEMEHHOI0 POCCUIACKOrO rpaXxAaHCKoro npoLecca noApasyMeBaeTcst

Hanbonee pacnpocTpaHeHHoe iBNEHVe, UMeIOLLVIe CIOXKHbIE I MHOTOrpaHHbIe YepThbl,
OCHOBAaHHOE V1 MPOBO3raLLEHHOE MPaXAaHCKO-MPOLLECCYanbHbBIM MONOXEHUSMMU,
cTpemsilLeecs obecneymnTb peanin3aLio OCHOBOMOIAratoLLMX NPUHLMMOB POCCUIACKOTO
npasa, Takvx, K NpuMepy, Kak 0OAvHaKoBbIV AOCTYM K NPaBOCYAWMIO (CipaBeAINBoMy
cyZy) 160 NPaBo KaxAOoro Ha NostyyYeHne KBanMGULMpPoBaHHO MPaBoOBOI MOMOLLY,
obecrieunBatoLLiee 3aLLVTy MHTEPECOB 0BEPUTENS, CMOCOBCTBYIOLLIEE JeATeNbHOCTY,

HaLeNeHHOM Ha peanusauunio 6a30BbIX 3aa4 rPaxAaHCKoro CyA0npov3BoACTBa B PO,



2. Moy, coBpeMeHHbIM CyAe6HbIM NpeACcTaBrTeNeM NMOHUMAETCS  He TONbKO

Cy6BbeKT, NPY3BaHHbIV 3aMeHUTb cropOHym nmbo Apyroe yyacTsyloLLiee B fene 1L,
NpeACTaBAsis ee No3NLMIO 1 HTepeck! Mo Aeny, Hom B MOAAB/IAIOLLEM UMCae  ClyYaes v
HOCKTeNb OmnpeAeneHHbIX 3Haan7|{m BCpepe MpaBOMPYIMEHUTENLHOV NPaKTUKX,
CNOCO6CTBYIOLLMIA, MO MHeHvuom Lien1oro paja uccnefosateneri, peanmsaummn
OCHOBOMO/IAraroLLMX 3a4a4 0TeHeCTBEHHOrO rPax/AaHCKoro CyonponssoacTea. CTouT K
AaHHOMY BbIBOAY 06aBUTh, UTO Takoe NosoxeHue cyjebHoro npejctaBnTens
npegonpezeneHo 0Co6eHHOCTAMM ero NCTOPUYECKOro PasBUTIS q

I'naaq a 2. OcobeHHOCTV peanunsaLyn cyse6HOro NpeAcTaBUTeNbCTBA B FPpaXAaHCKoM
npotiecce Poccuiickoin ®eaepaLym: BOMPOCkI TEOPUK 1 NPaKTUKW, K

2.1. AKTyanbHble BONPOCk peanunsaLnm NpaBoBoro MHCTUTYTa CyAebHoro
npeAcTaBUTeNbLCTBA B paMkaXx rpaxaaHckoro npouec{ﬂ ca

Ha ceroAHsLLIHWI MOMEHT 0Tpac/ib 0TeYeCTBEHHOrO NpoLeccyasibHoOro rnpasa,

npaBonpuMeHnTeNbHaA NpaKTuKa BCe Yalle 06pallaoTcs Kk Bompocy Heo6XxoAMMOoCTY
paspeLleHus pﬂAa{m npob6nem B TEOPUM 1 NPaKTUKMN aHaN3NPYyeMOro UHCTUTYTa. Paz
y4eHbIX, Cpean KOTopbIX He06x0AMMO ynomMsaHyTb E.I Tapnio, nonaratoLei, utoy
Cy6BEKTOB NPaBOMNPUMEHNTENLHOM NPaKTVKK, B TOM YWCie 1 KONNeKTUBHbIX ( BC PP,
KC P®), nmeeTcs cTpeMieHne peLLmnTb camMble pasHble NpaBoBble NpobaeMs,
1MetoLLVecs B CyAe6HOM NpejcTaBuTenbCTBe B Poccuiickoin degepauyn. OgHako,
HEeCMOTPS Ha nNpeanpuHMaemble MU YCUINA, Ha TEKyLLll/II7I MOMEHT B rpaxzaHcKo-
npoLieccyanbHOM 0Tpacaun No-npexHeMy MeeTcs LieNiblii nepeyeHb 40CTaTouHO
CNOXHBIX BOMPOCOB, HYX/aoLLVIXCA B ONepaTMBHOM pelueHun. MpegnonaraeTcs
BO3MOXXHbIM BbIA€NNTb U PACKPbITb Hanbosnee BaxHbIe 13 HUX.

1. OTCyTCTBME AO/DKHOV CTEMEHV 0CBEAOMIEGHHOCTU NNL, OKa3blBaOLLMX YCNyrut
cyaebHoro (npoLieccyanbHOro) npeactaBuTens. Y ykasaHHOro BOnpoca, Heocnoprmo,
CyLLecTByeT CBOS akTya/lbHOCTb. Y MPo6iemMbl HeA0CTaTOUHON KOMMNEeTEeHLMM LY,
3aHMMaloLLVIXCA NpejocTaBieHneM cyAe6HO-NpeACTaBUTeNbCKIX YT, CYLLecTBYOT
60nbLuvie Npobnembl. Kak A€MOHCTPYPYIOT MaTepuranbl NPakTVKK, Ha TeKyLLA MOMEHT
C MOMOLLHO NMOArOTOBKM NPOdEeCCOHaNbHBIX KaAPOB OPUCTOB GpaKTUYeCcKN He Helb3s

obecneymnTb 06LLEeCcTBO yBaxaembIMU crieyuanmcramu B cq)epe rpaXkAaHCcKoro npowecca.

AHanornyHas nosuLuys KOCBeHHbLIM 06Pa3oM HaXOANT CBOE NOATBEPXAEHME B
ccTeMaTUYeckrx pasbrpaTtensCTBax B chepe npesocTaBneHns obpasoBaTesibHbIX
ycnyr.

JlesTenbHOCTL cyAebHOro npeactaBuTens B Poccuiickoin degepauyin Ha TekyLwmii
MOMEHT He MeeT Kakoro-1mbo obpeMeHeHVs B BUAe KaKoro-nnbo LieHsa (Hannyne
nNpodUALHOro 06pasoBaHUs, Tak 1 MUHUMaNbHOV BENMUMHBI CTaxa paboTsl B
ropuanyeckoli cepe). B cBS3M € ykasaHHbIM 06CTOATENLCTBOM OHa BCe Yalle
pacueHnBaeTca HegaBHMN BbINMYCKHVIKaMU OPUANYECKUX BY30B U ¢aKyl'IbTeTOB Kak
[AOMONHUTENbHbIA UCTOYHNK A0X0Aa. Kak pe3ynbTaT, KauecTBo NpeAocTaBAsieMblX Ha
CEeroAHALLIHNI leHb YCyr CyAebHOro NpesCcTaBUTeNbCTBa OCTaBASET XenaTk y4yLlero, a
AaHHbI GaKT KpaiiHe OTpULIaTENBLHO BO3/ECTBYET He TOIbKO Ha MOCNeAYHOLLYO CyAbbYy
noTeHLMaNnLHOro A0BepUTeNs NN6o ApYrux SnL, HO 1 Ha CTeneHb NPaBOBO KyNbTypbl B
Halwewm oblLiecTBe.

HeocBeJoMNEHHOCTE IMLA, 3aHMMatOLLLErocs NpejocTaBneHnem cyae6Ho-
NpeACTaBUTENLCKUX YCYT, HeCeT B cebe 0NacHOCTb eLLe 1 MOTOMY, YTO (MpUHUMas 3a
npaBUIbHOE MHEHVE, B COOTBETCTBUM C KOTOPbIM CyAebHbIM NpejcTaBuTeNem He TONbKo
3ameLLaeTcs onpejeneHHoe L0 NPy PacCMOTPEHNM AeNa, HO U1, Kak CYA, OH CTPEeMUTCS
AOCTVYb 6a30BbIX 3a/ia4 Cy/0MNPON3BOACTBA) ero HekBanMuLMpoBaHHas paboTta BO
MHOrOM MoApPbIBaeT 1 NPOLLeCC peanvaLyii OCHOBOMOMaraloLLMX 3aaa4
COOTBETCTBYIOLLLEro BMAa cyAonponssoactea B Poccuu (cT. 2 TTIK P®).

OTHOCWTENLHO HEBbICOKO CTEeNeHbIo KBanuvKaLmm cyae6Horo npeactaBuTens

B HEKOTOPbIX CUTYyaLmsx GopMupyeTcs 6naronpusTHas noysa Ana GopmrpoBaHna psja
[0CTaTOMHO HeraTUBHbIX MOCNEACTBU ANs foBepuTens. OTeyecTBeHHas NpaBoBas
[eACTBUTENBbHOCTL [l0Ka3biBaeT APKO BbIpaXeHHOe cMeLLeHue B purype cyae6Horo

npeACTaBUTeNs He TONbKO NPeACTaBUTENbCKUX (MOCPeAHNYECKIX), HO 1



MPaBO3aLLMTHBIX GYHKLMIA. B aHHbIX YCIOBUSIX Y J0BEPUTENS, BbIHYXAEHHOTO
06paTUTLCS 113-3a TeX IMB0 UHBIX MPUUNH K CyAe6HOMY NPeACTaBUTENHO C HASKUM

YpOBHEM I'IpD¢)eCCVIOHaIleOVI NOArOTOBKMW, MOYTU HE MMEETCA LLAHCOB yperynmpoBaTb

cHOpPMOBABLLYHICS CUTYaLMIIO, U36eXKaB HACTYMIEHUS MOCNeACTBNIA HeraTMBHOroO
xapakTepa. Havbonee HeraTVBHbIMU 13 HVX MOTYT 6bITb NPeACTaBAEHbI CeAYHOLLMU
bopmamm: NONHbBIA IM60  YaCTUYHBIV 0TKa3 B YA0BNETBOPEHM 3aABIEHHbIX
Tpe6oBaHWiA; ILLEHWe NpaBa LA Ha CyAebHYHo 3aLLUMTy MaTepranbHoro npasam;
3HaUUTENbHbBIN POCT  CPOKOB AOCTVKEHUS MOCTaBIEHHOW 3asBuTENEM uenm{m; poct
BEINYNHBI CyAeBHbIX U34epXKeK U NHbIE.

MpUYUnHBI B TOM, 4TO OBEpUTE/b 0bpaLLaeTcs 3a okasaHueM cyAe6Ho-
NpeACTaBUTENbCKUX YCYT K MPeACTaBUTENIO C HeA0CTaTOYHON KBanudukaLmen,
3aKt0YeHbl B 601ee HI3KO CTOMMOCTY YC/IYT Takoro nNpeacTaBuTens (Mo cpaBHeHWo
€O CTOUMOCTBIO AaHHbIX YCNYT Y APYTX Cy6beKTOB, 3aHNMAOLLMXCS NpeAoCcTaBaeHneM
aHaNOrMYHbIX yCIyr Ha NpodeccMoHanbHON 0cHoBe (B KavecTBe NPOGUIbHbIX), B
OTKPBITOM A0CTyre K JAHHOMY PbIHKY FOPUANYECKUX YCIYT (MpaBuia CyLLecTByoLLero
3aKOHOZATEeNbCTBA He BbIABUIaeT Kaknx-1Mbo Tpe6oBaHWii K LY, MetoLLemy
CTpeM/eHVe 3aHNMaTLCA CyAebHO-MPeACTaBUTENbCKON paboTol).

2. He MeHbLUast BaXHOCTb Ha TeKYLLMIA MOMEHT COAEPXUTCS B BOMpoce
3710ynoTpebaeHns NNLOM, 3aHUMAIOLLMMCS yCayramuy CyAe6HOro (mpoLieccyanbHoro)
npeAcTaBUTeNs, NPOLIECCyabHbIMM NPaBamu, KOTOPLIMU €ro HaAeNna AoBepuTeb, Tak
1 npoLeccyanbHblil 3aKoH.

Kak yctaHaBnvBaet B cBoem onpeaeneHuy K.E.Fopbuk, noj 3noynotpebneHviem
npaaq OM noZpasymeBaeTcsi ocobasi pa3HOBUAHOCTb MPaBOBOro NoBeAeHNs,
3aK/10YaOLLAACA B MPUMEHEHWN FpaxaaHaMuy CBOUX Npas HeA03BONNTENbHBIM 06pa3oM
B pa3pes C NpaBOBbIM Ha3HaYeHWeM, B pesy/bTaTe Yero NpuymnHaeTcs yep6 (spes)
06LLIeCTBEHHbIM, FOCYAAPCTBEHHbIM MHCTUTYTaM, @ Takxe KOHKPETHOMY YenoBeky.
MCcXoAst U3 yKa3aHHOr O BbiLLiE OMPeAeneHNs, MOXHO YCTaHOBUTL onpeaeneHne
«3/10ynoTpebaeHne npoLeccyanbHbIMV NpaBamu». Tak, Nog 310ynoTpebneHvem
npoLeccyanbHbIMU NpaBamyl, MO HalleMy MHeHWH, He06X0AMMO NMeTb BBUAY 0CO6bIi
B/, MPaBOBOro MoBejeHVs B paMKax rpaxAaHcKoro npoLecca, 3akao4atoLmines s

peanusaun MMUOM MMeRLWNXCS Y Hero npoueccyasbHblX NpaB He403B0O/INTE/IbHbIM,

NAYLIMM B pa3pes C Ha3sHayeHneM NpoLeccyanbHOro npaea cnocobom, B pesyneTaTe
yero HaHOCUTCS 60 GOpPMUPYeTCs yrpo3a HaHeceH s yilep6a (Bpesa)
06LL|eCTBEHHbIM, FOCYAaPCTBEHHbBIM UHCTUTYTaM, KOHKPETHOMY YenoBeky M6o
npoveccy oTnpasieHns NPaBOCYANS B LIJIOM.

Takoe noBeZeHwe (peannsaLys NpaB HeJ03BOEHHBLIMU Crlocobamu), Kak 1 robast
Apyras AeﬂTeanOCTb{m, MOXeT 6bITb MpeAcTaBieHa pasnnyHbIMy opMamu -
ZAencTBrsMU 6o Be3aeincTBUAMM AnLa. JaHHas No3nLMS, B YaCTHOCTY, MeeTCs y
W.B. PeLLeTH1KoOBOA.

B nogaenstoLLem yncne cuTyauunii 3noynotpebneHns npoeccyanbHbIMU npasammn
CTPeMATCS AOCTUYb OZHY U3 ClejytoLumx Leneit: 1) dopmMupoBaHme ycnoBuii,
MPUBOASLLMX K 3HAUNTENIbHOMY YBEINYEHNIO BPEMEHV PACCMOTPEHUS AeNia, MO Apyromy
roeops, KOHEeuYHo uenb B AaHHOIZ CUTyaLnn ABNARTCA «3aTArBaHne cy,qe6Horo

npoveccax; 2) opMUPOBaHMIE YCIOBWIA, CO3AAOLLMX MPENATCTBIS AN BbIHECEHUS

3aKOHHOr0, 060CHOBAHHOIO Cyle6HOr0 peLLieHs Mo paccMaTpuBaeMoMmy Aeny (ero
BcTynaenuio B 3akorHyto cuny E€EJ).

lMepBble cyyav 3710ynoTpebieHnst MPaBoOM rPax/AaHCKo-NpoLieccyanbHbIMI
y4acTHVIKaMu MOSIBUAVCh, OYEBUAHO, C YCTaHOBNIEHMEM CaMblX NMepBbIX NPoo6pas3os
MMetoLLXCA CyAebHbIX OpraHoB. Takas Touka 3peHus MMeeT Nog, coboii noruky,
npuAepX1BasCh CrejytoLLEero: NpoaHaaM3/poBaB CBIAETENbCTBA COBPEMEHHIKOB (YT
6b1/10 NPOZENAHO B X0OZe HaCTOSILLLEro NCCieA0BaHMs), 03HaKOMUBLLNCH C

COXPaHVBLUMMUCA A0 CErOAHSALLIHEro AHA Pas/inyHbIMN NaMATHUKaMKM Npasa, npnyemMm

Kak 3apy6exHbIMM, TaK 1 0TeUYeCTBEHHbIMM (McKoBCKOM 1 HOBropoACKoi cyAHbIMM



rpamoTamu), MOXHO CKa3aTb, YTO «3aKOHOAATe/b» CTaBUN Nepe, co6oii Lienb
MaKCMMasbHbIM 06pa3oM CeNaTh NOJIHYI0 PeramMeHTaLmio U ynopsgoyeHie
AeATeNbHOCTY yUaCTHUKOB pa3bupaTe/bCTea B rpaHmLax cyAe6Horo npoLecca,
UCK/IIOUMB TeM CaMbIM Kakne-nm6o cUTyaLyv 310ynoTpe6neHuns npaBamu.

B cuny CNOXKHOCTY HbIHELLHE) MPaBoOBO TEPMUHONOMMM, MPOLLeCCyanbHoM

(I)OprI ANs anda, He oGna,qarou.l,erom HEKOTOPbIMW ( 4OCTAaTOYHO BbICOKMMM) I'IOBHaHVIﬂMVI{m

B chepe opucnpyAeHLmN JOCTaTOUHO CIOKHO NPaBUIbHO PacnopsxaTbcs
MMeIoLLIIMMCS NPpoLieccyanbHbIMU MOHOMOUNSMY Ha CyAebHOM npoliecce.
MpaBonNpuYMeHNTENbHOV NPAKTUKOW YCTaHABMBAETCS, UTO BCE PELLEHUS AeACTBUTENbHO
3HaYMMBble A5 paspeLLleHs Aena NPUHNMaET JoBepUTesb, OCHOBbIBasCh Ha (MW, Mo
MeHbLUel CTeneHw, C y4eToM) NoayYeHHbIX OT CyAe6HOro NpejcTaByTeNs NPaBoBbIX
pekoMeHAaLVsX. Yaensis BHUMaHne ToMy $akTy, UTo B LIeSIOM psije CUTyaLmii
J0BepyTeNb BOBCe MPUHMMAET yyacTvie B pa3peLleHnn Jena UCKIioUnTeNbHO
nocpeACTBOM Cyie6HOro NpeAcTaBUTeNs, Touka 3peHus, B COOTBETCTBIM C KOTOPOIA
NPVIMEHNUTb Kakyto-N160o Mepy OTBETCTBEHHOCTH 3a 310ynoTpe6eHe NPaBoM MOXHO
TONBKO MO OTHOLLEHMIO K J0BEPUTESIHO, JOCTAaTOUHO HEeCOCTOATeIbHa 1 6onee Toro -
06BLEKTVIBHO HecrnpaseIvBa.

WTaK, oTcyTCTBME B 3aKOHOAATENbCTBE 3aKper/ieHnss BO3MOXHOCTV NpuB/eYyb

CyAebHOro nNpeACTaBrTenNs K Kakor-nMbo OTBETCTBEHHOCTY 3a 0NYLLEHHbIE UM B X0OAe {m
paspeLLeHs No CyLLecTBy KOHKPETHOrO Aena 3/10ynoTpebaeHns npoLeccyanbHbIMu
npaBamu NpeAcTaBnseT coboli Ha TeKyLLMn MOMEHT Cepbe3HeLyto npobnemy
aHanM3npyemoro B JaHHO paboTe MHCTUTYTa, KOTOpast He TONbKO He MomoraeT

3G PeKTVBHO GYHKLIMOHMPOBaTL U NOCNeA0BaTeNbHO Pa3BMBaTLCA UHCTUTYTY CyAe6HOro
(npoLeccyanbHOro) NpeAcTaBUTebCTBa, HO U He COOTBETCTBYeT 0bLLenpaBoBoMy
NPVIHLMMNY CrpaBeANBOCTY (MPUBEYEHUS K MepaM OTBETCTBEHHOCTU BYHOBHOMO
nnua).

3. OTcyTCTBYE B MpaBu/iax CyLLeCTBYHOLLIEro 3akoHoaTeIbCTBa Hambonee

3G PeKTBHBIX MEXaHN3MOB NPUBNEYEHIS CyAe6HOro NpeAcTaBUTeNs K KakuM-1m6o
Mepam OTBETCTBEHHOCTU 3a HeHaj/iexallee IMbOo xanaTHoe OTHOLLEHVE K B3ATbIM Ha
cebs 06ﬂ3aTel‘IbCTBE aMm no NpeACTaBUTENLCTBY AOBEPUTENS B COOTBETCTBYIOLLIEM
cyse6HOM 3aceaHnm. YkasaHHbI GpakTop Takxe, kak nonaraem, MeLlaeT A0/HKHOMY,

3G PeKTVBHOMY GYHKLIVIOHMPOBAHVIIO aHaNV31MpyemMoro nNpaBoBoro MHCTUTYTa,
3HaYNTEIbHO OCNIOXKHSIET NPOLIECC €ro CamopasBUTHS.

[Moa AesATenbHOCTBIO Cy,D,EGHOI'O npeacTaBUTeNd NOHUMAETCA AeATe/IbHOCTb B

cdepe 04HOI 13 OCHOBOMONArAOLLMX FOCYAaPCTBEHHbIX GYyHKLMIA - chepe
OTnpaBNeHns NPaBoCcyAns. 3HaYMMOCTb YKa3aHHOM UCKMOYNTENBLHOM rocyjapcTBeHHO
GYHKLUMY TPYAHO NEPeOLIeHUTh, Tak IMEHHO C MOMOLLIbIO rapaHTUiA OTNpaBieHns
NpaBoCYANS NNLWLb CyAeBHBIMU opraHamu ( cT. 118 KoHcTUTyLum P®), BblHeCceHUs
peLueHns no geny ot mmeHmm rocypapctsa (cT. 194 MK PP) opmupytoTcs yciosus,
Npy KOTOPbIX MNOBbILLAETCH JoBepue 06LL[eCTBEHHbIX NHCTUTYTOB K roCyAapCTBEHHbIM
BIaCTHbIM OpraHam, a yTBepxaeMbIMi Mo UTOraM PaccMOTPEeHWA Aena cyaamu
peLUeHUAMY, HeCyLLIIMN 06593aTeNbHOCTb NCMONHEHUA abCoNOTHO ANs BCEX,
noaAepxuBaeTcs GyHKLMOHPOBaHVe 1 pa3ByTMe OTHOLLIEHW SKOHOMUYECKOro
XapakTepa (a paBHO UHbIX) B chepe 06LLECTBEHHOM XN3H. [aHHbI dakTop, Kak
nonaraem, nNo NpexHemy HeceT B cebe akTyanbHOCTb, HeB3Vpasa Ha To, YTO B
cooTBeTCTBUM C KoHLenuven pesepansHoli Lienesoi nporpaMmel «PassuTure cyaebHom
cnctembl Poccnm Ha 2013- 2020 rogpl {m »m yCTaHOBNEHWE Z0BepUs MeX/Y OBLLECTBOM 1
CyAebHO BNacTbIo 60/bLUE He ABNSETCA MPUOPUTETHLIM HanpasieHnem Npu passuTUn
0TeyeCTBEHHOM CCTeMbI Cy/0B.

MonHoe OTCyTCTBME B HOPMax OTeHeCTBEHHOrO 3aKOHOAATeNbCTBA, KakvX-11M6o B
peanbHOCTN pa60Tarou.w|x NpaBOBbIX MeXaHN3MOB NpKB/ie4eHUNA K OTBEeTCTBEHHOCTU
NnLa, B3SIBLUETO Ha cebs 0683aTeNbCTBa Mo NpeACcTaBNeHNIo YbKX-TM60 UHTepecoB B
cysebHOM opraHe, BfieyeT 3a co601 paj yCI0BUA, 06yCNaBNMBAIOLLX HEHaAeXaLLIN,

XanaTHbIV XxapakTep UCNONHeHUs CyAebHbIM NpeacTaB/TeNeM B3aThIX Ha cebs



06513aTeNbCTB. B KauecTBe NpriMepa, MoATBEPXAAIOLLEr0 HeHa1exallyii xapakTep
BbIMONHEHNS NPUHSATBLIX Ha Cebs 0693aTeNbCTB MO NpPeACTaBAeHNo MHTEPecoB
foBepuTens B{E XO/le PaCcCMOTPEHMS ena B CyAe MOTYT CIYXWUTb CledytoLLe AeicTBus
CyAe6HOro npeAcTaBUTeNIs: HesiBKa Ha CUCTEeMaTNYecKoll OCHOBE Ha C/yLLiaHVie Mo Aeny;
crcTeMaTUyeckoe HeNCroNHEHe NpeAcTaBrTeem CyAebHbIX MpeAnucaHnii,
pesyNbTaToOM KOTOPOro CTano HaCTyM/eH e OTpULaTeNbHbIX MOCNEACTBIIA ANs
[l0BEPUTENS; HeCBOEBPEMEHHOE BbINOIHEHUE NPOoLLeCcCyaslbHbIX MOPYYeHNit JoBepuTens;

Apyruve AeliicTBUSA CyAebHOro NpeacTaBuTens, NPUBOAALLME K MPUYNHEHWIO NTMB0

CO3/atoLLVe yrpo3y HaHeceHVs BpeJa A0BepuUTento.
4. NpepocTaBnerie ycnyr cyae6Horo (npoLeccyansHoro) npeactasuTens
(cyAebHO-NpeACTaBUTENBCKON AeATENBHOCTM) C1ab0o OCBELLEHO B HaZloroBOM
3aKOHOAATeNbCTBe.

Kak MOXHO YCTaHOBWTb 13 YKa3aHHOr0 NCCAeA0BaHUS, NOJ CYAeBHbIM
NpeACTaBUTENECTBOM MOHVMAETCA OCTaTOYHO Pa3BUTOE SIBIEHME 1, YTO OYeHb BaxHO,
AOCTAaTOYHO YacTo NprMeHsaemas rnpaBoBad Moe/b y4acTus XOBﬂVICTBy}OLLI,EI'O Cy6'beKTa
B XO/€ OTMNPaBNeHVN NPaBOCYANS CyAOM B CyLLIECTBYHOLLIEN cMCTeMe POCCUIACKOro npasa,
a paBHO NpU NPUMEHeHNV APYrX NPYEMOB pa3peLLeHs NPaBoBbIX CNOPOB
(TpeTelickoe CyAONPOV3BOACTBO, MeAnaLms 1 T.4.). lpesocTaBneHue ycnyr
npoLeccyanbHOro NpeAcTaBUTeNs BbICTyrnaeT B LIeJIOM psijie Cy4vaeB Kak 6a30Bblii
NCTOYHUK A0X0/a, KaK y onpeaeneHHbIX HaCTHOMPaKTUKYHLLWX FOPUCTOB, TaK U
KOMMaHwii, 0OCHOBOMOAarakoLLas Pa3sHOBUAHOCTE SKOHOMUYECKON AeATENbHOCTI
KOTOPbIX COCTOWT B MPeA0oCTaBAeHNM ycnyr B chepe topuUCrpyAeHLmn, B TOM Ynicie
npeactasutenbcrTea (OKB3/L 74.11). be3ycnoBHO, UTO B OnpeaeneHHbIX CUTYaLmsax

yCnyrvi no cyAe6HOMY NpeACTaBUTENbCTBY BbINOMHATCS NPU ONpeAeneHHol naate.
JlaHHbI GaKT HaXOANT CBOE MOATBEPXK/AEHME eLLie 1 B TOM, YTO NPaKTUYeCKn B KaXA0M
N3yYeHHOM Jene € yyacTneM cyAebHoro npeactaBUTens CTOPOHA, B Ubto MOMb3Y Cy/Abs
NPUHSN PeLLeHNe, 3asiBNSeT X0AaTalicTBO O pacnpeAeneHnm cyaebHbIX pacxoAos,
3HauUTeNbHas YacTb KOTOPbIX COCTOWT M3 PACXOAO0B, MOHECEHHbIX Ha OniaTy ycnyr
cyAebHoro npeAcTaBuTens.

3aHVMasACk aHaNM30M TPAANLIMOHHO YCTaHaBAVBaEMbIX HAYYHLIMU U yYeBHbIMU
NNTEPaTYPHLIMU NCTOYHVIKaMK BUAOB CyAebHOro (MpoLeccyansHoro)
NpeACTaBUTENbCTBA, AOCTATOUYHO TPYAHO C a6COMKOTHOM TOYHOCTLIO YCTaHOBUTL Te ero
$OPMBbl, BbINMONHEHNE KOTOPbIX OCYLLEECTBASETCS B NOAABASIOLLEM YNCIe CyYHaeB Ha
nnaTHol ocHoBse. be3ycnoBHO, MOXHO YCTaHOBUTb, YTO B MOAABAAIOLLEM YMCNe CyYaeB
Ha NN1aTHOM OCHOBE BbIMOJHSAETCS «40r0BOPHOE» IMBO «CBOGOAHOE»

npeAcTaBUTeIbCTBO, OAHAKO, YKa3aHHble CPOprI rpaXAaHCKoro npeAcTaBuTeNbCTBA B

nopsake NCKII0YeHNs MOTyT BbIThb OKasaHbl 1 6ecnnatHo. K nprimepy, obLlecTBeHHas
1AV NPOPCOLO3HAA OPraHn3aLyIs MOryT 3aHUMAaTbCA NPeACTaBUTENLCTBOM VHTEPeCoB
nnua. Bmecte ¢ Tem, HA060POT, «yCTaBHOW» NGO «3aKOHHbIN» BUA NPeACTaBUTeNbCTBA

B Cy/ie B HEKOTOPbIX C/lyyasix, K MpUMepy, i1 BHeceHne nnatbl 3a Takyto paboTy
npeaycMOTPEHO B yCTaBe JaHHOV OpraHy3aLmy, MOXeT 6biTb NpeAoCTaBaeH Ha N1aTHoOM
ocHoBe.

PelueHue ykazaHHOI Npobiembl MOXET MOCnocobCTBOBaTh, B MepBYH0 ovepesb,
3HaUNUTENIbLHOMY POCTY 06BbeMa 0653aTeNbHbIX OTUNCIEHNIA B COOTBETCTBYHOLLMIA
ypOBeHb 6t0/pKeTa OT NINLL, 3aHUMAIOLLMXCS Ha NNAaTHOM OCHOBE AeATeNbHOCTLIO
CyaebHO-NpeaCTaBUTeNbLCKOrO XapakTepa; BO BTOPYH oYepejb, A0MNONHNUTENbHO
npeaycMoTpeTh AesiTeNlbHOCTb CyebHOro npeacTaBuTenNs, onocpeAoBaHHO YBEINUYNTL U
rokasaTtesnu NpaBoBOVi FPaMOTHOCTUN BCeX CTOPOH B rpaX/JaHckoM npotiecce. B
COOTBETCTBUM C CUCTEMONI 06LLIENPABOBLIX MPUHLIMMOB 3aKOHOAATENbCTBA, CyAe6HbIN
npeAcTaBuTe/b B CBOe paboTe AO/MKEH PYKOBOACTBOBATLCS 1060 NpaBoBOW
oTpacabto. MIHoe 6bl BXOAUNO 6bl B MPOTMBOPEUME C OCHOBHBIMM LIeNSAMI FpaXaaHCKo-
npoLeccyanbHOro 3akoHoaTeNbCTBa.

3aHUMasCb PacCMOTPEHVIEM Havbonee akTyanbHbIX Ha TeKYLLIA MOMEeHT

BOMPOCOB B 0671aCTV TEOPWM V1 NPaKTUKK $YHKLIMOHVPOBaHVISi MPaBOBOro NHCTUTYTa

cyae6Horo npeacTasmTensCTaa 8 rpaxaaHckom npouecce €20, moxHo ycraHosuTs



3HaUMTeNbHbIV 1 JOCTaTOYHO OTpULIATENIbHbIN GakTOp - OTHOCUTENbHYHO
He3anHTepecoBaHHOCTb roCyAApPCTBa B obecrnevdeHny passuTyis, CTUMYNPOBaHVIS 1
noaaepxaHus JOMKHOro nokasaTens couvanbHOM 3aLyLLEeHHOCTY L, KOTOPbIM

HeobXxoANMO okaszaTb CBOEBPEMEHHYIO, KBal‘IVId)VILI,VIpOBaHHy}O HOPUANYECKYHO MOMOLLb,

3aLUMTY NPaB ¥ 3aKOHHbIX NHTEPeCoB B XOZe PaCcCMOTPEHNS CyA0M Aena.
M3y4mB KOHCTUTYLIMOHHO-NPAaBOBbIE HOPMbI, MeX/AYHapoAHO-NPaBoBbIe

KOHBEHLWN 11 COrNaLLeHns), y KaXaoro rpaxaaHnHa MeeTcsi npaBo Ha MosyyeHue
KBaNUGULMpPOBaHHOW OPUANYECKON MOMOLL , 0becrneyeH 0AVHaKOBBbIV A0CTYN K

NpaBoCyAMIO 1 CNIPaBeANVIBbIN X0g cyae6HOro pasbripatenscrea. O4HaKo, ecin B

npaBoBOVi roCYAapCTBEHHO CUCTEMOl He ByaeT yCTaHOB/EH B AeNCTBUTENBHOCTA
paboTaroLLMIA, OTKPLITLIN, YeTKO MPOMMCaHHBbIN B 3aKOHOAATeNbHbIX NPaByiax MHCTUTYT
cysaebHoro (NpoLieccyanbHOro) NpeAcTaBUTeNbCTBA, TO BbileyKa3aHHble 06LienpaBoBbie
MPUHLMNGI B 3HAYNTENBHO CTeneHn byayT HOCUTL XapakTep Aeknapauuu.

Korza cylecTBytoT BbICOKME, Ha NMOCTOSIHHOI OCHOBE pacTyLlie Temna

OTHOLLIEHWN B OBLLECTBEHHOW CUCTEME, 3HAUUTENIbHBIM 06Pa30M YCIIOXKHATCSA
NpaBoBbIe TEPMVIHbI, yHaCTHUK 06LLEeCTBEHHO-3HaUYMMbIX OTHOLLIEHWIA (NOTeHUManbHbI
AoBepyTenNb), Kak MPaBuIo, MPOCTO He B COCTOSIHMM 6€3 MOMOLLM crieumanuncTta ¢
AO/KHOV CTeneHbIo KBanuduKaLmmn B opuanyeckoii chepe npuberHyTs k
npeAocTaB/eHHbIM eMy 3aKOHOaTebHbIMU NpaBuaamy NpaBoBbIM rapaHTVsSM. TONbKO
KBaMMGVLMPOBaHHbIM, MPOdECCOHaNbHbLIM CyAebHbIM NpejcTaByTeNeM (B Cuny
cneuneuUHOCTN 06beMa GYHKLMIA, 3HAHWUI U YMEHWIA) MOXET bbITh OKasaHa Ly
COOTBETCTBYOLL|as MPaBoBasi MOMOLLb, 0becrnevyeHa Npu NepBoM ciyyae HeobxoAnmas
ABKa B CyAebHbI npouecc v T.n. OfHaKo NpYCYTCTBUE yKa3aHHbIX MPO6ieMHbIX
BOMPOCOB, MO/IHOE OTCYTCTBUE Ha TeKYLLMIA MOMEHT 3aKOHOAATeNIbHbIX MOMbLITOK X
perynnpoBaHusi fokasblBaeT OTCYTCTBUE MHTepeca CO CTOPOHbI FroCyAapcTBa B pa3BUTn
1 Tem boniee B CTUMYNVIPOBaHMN VHCTUTYTa CyAe6HOro Npe/cTaBnTeNbCTBa B Hallei
cTpaHe B Le/isix GOpMUPOBaHIS YCI0BUIA HEOBXOANMON 3aLLMLLEEHHOCTY NINLL, KOTOPbIM
HeobxoAnMa BbICcTpas, KBanUpMLMpoBaHHas NpaBoBas MOMOLLb.

Y poccuiickoro cyAebHoro npeAcTaBuTeNbCTBA CyLLECTBYeT Lenblli PRz

HeKOTOPbIX 0COBEHHOCTEN, OTNNYALOLLMX €r0 OT MONOXKEHNA CXOXX FOPUANYECKNX
VHCTUTYTOB B 3apybexHbIx cTpaHax. K nprmepy, B BennkobputaHuw, HauvHas ¢ pakTta
NOSBNEHVS U YCTAHOBNEHWS YKa3aHHOrO UHCTUTYTa 1 MO CEroAHALLHNA MOMEHT, OHO
cyLecTByeT 6e3 NPUHATUSA Ha ce6s KOHCYIbTaLMOHHbIX GYHKLMIA. AHanornyeH npowecc
pasBUTVIA 1 COBPEMEHHOE MO/I0XeHe 1CCaesyemMoro NpaBoBoOro UHCTUTYTa U B pamMkax
npaBoBbIX cUCTem MepMaHny 1 PpaHumn. AIBOKATOM 1 CTPAMNUNM (NpeacTaBuTenem
CTOPOHbI) B JaHHbIX rOCyAapcTBax U3Ha4anbHO (C MOMeHTa BO3HUKHOBEHWS) 11 Mo

TEKyLLLVIVI MOMEHT OCYLLeCTBNAKTCA p33H006p63HbIE d)yHKLI,VIVI, AaXe YacTnyHoe

cMeLLeHve 60 06MeH KOTOPbIMU HegomnycTM. Takxe, aZiBokaT Kak HeaBucuMas
durypa BoBce He NOAAEPXKMBAET KOHTAKTOB C K/IMEHTOM, B3aMIMOAEICTBYET TONIbKO C
npeAcTaBuUTENeM CTOPOHBI (CTPSINYKM). B 0TeYecTBEHHOM e npaBe CyAebHbIi
npeACTaBUTENb He TOMLKO MPeACTaBUTENbCTBYET B CYAE, HO B 60/IbLLUNHCTBE CUTYaLIA
KOHCY/IbTMPYeT Npu 3TOM KAneHTa (4oBeputens). BmecTe ¢ Tem, agBoKaToM (11L0,
nony4uBLLEE B MPOMNMCaHHOM 3aKOHOAATEbHbLIMU MPaBUaamMuy NopsiZke AaHHbIA cTaTyc)
B PoCCyM Takxe OCyLLLeCTBNSETCS BECb CMEKTP FOPUANYECKMX yCayr (Kak
KOHCY/NIbTALWOHHOrO, TaK 1 cyAebHO-NpeACcTaBUTeNbCKOro XxapakTepa). lMonaraem, 4to
Ha AaHHbIA MOMEHT CyLLeCTBEHHOW OTINUYNTENBbHOM YepTOoil POCCUIACKOrO MpaBsa B
BOMPOCax opraHm3auuny cyAebHOro nNpeAcTaBUTeNbCTBA BbICTYNAeT TO 06CTOATENLCTBO,
UTO NPaBOM NpeAycMaTPUBALOTCS CaMble pasHO06pasHble He3aBUCUMble UHCTUTYThI, 33
He3HaunTebHOW pasHuLeli ocyLLecTBAsoLLME 0bLLMe GYHKLMN.

Be3ycnoBHo, B 3aBMCMOCTY OT MPaBOBOI OTPAC/AV (YrON0BHbIN, apOEUTPaXHBINA,
rpaxaaHcKunii npoLiecc) 06beM NOHOMOUMIA, @ COOTBETCTBEHHO 1 OCYLLLECTBASIEMblEe
AAHHBIMUN cybbekTamMu GyHKLMK, ByAyT pasninyaThbCs, HO, Tak MHTEpeC NpeacTaBiseT
NpeACTaBUTENBCTBO B paMKax rpaxAaHCKoro CyA0npov3BO/ACTBa, 3aK/IH0YeHre O

CyLLLeCTBEHHOW TOXAECTBEHHOCT OCYLLIeCTBAAEMbIX GYHKLMIA UIMEHHO B rpaXaHCKoM



npoLiecce AOCTaTOYHO 060CHOBAH.

OpHaKo, HECMOTPS! Ha ykasaHHble B paboTe crieLipryeckme XapakTepucTukim
13y4aemoro NpaBoBOro MHCTUTYTa B pamMKax OTeHeCTBEHHOrO NPaBa, OH, Kak v B
NpaBoBbIX CMCTEMaX KGO VHOM CTPaHbI, 06eCNeUnBaETCS UCKIHUUTENBHO MyTem
MexaH13MOB MPaBOBOM pernameHTauum. Mojo6HLIM peryampoBaHeM HECMOTPS! HIA Ha
UTO JO/KHbI 06ecneyrBaThCs YCI0BUS 61aronpUATHOTO NAaHa, YTo6bl B HOPMasbHOM
pexuMe GpyHKLMOHNPOBa 1 eCTeCTBEHHBIM 06pa30M Pa3BMBaICS UHCTUTYT Cyae6HOro
MpeACTaBUTENbCTBA. VIMEHHO C MOMOLLLLIO CPEACTB MPAaBOBOTO PerynpoBaHus
TpebyeTcs o6ecneynTb CTUMYIMPOBaHNE Pa3BUTHS U COBEPLUEHCTBOBAHNS
aHaNV31pyemMoro MHCTUTYTa, GOPMUPOBAaTL HEKOTOPbIE FAPAHTN W CTUMYJIbI A5 L,

TPebyYHOLLMX NPeAoCTaBeHs CBOEBPEMEHHOMN KBanMGULIMPOBaHHON HOpUANYecKol

nomoLyy. C oTCyTCTBUEM Xe YKa3aHHOTO MPaBOBOro MexaHv3Ma CTaHOBUTLCS
BO3MOXHOW CUTyaLMsi, pU KOTOPOU paspeLleHne pasHOo6pasHbIX CropoB (B psje
cnyyaeB KOHPVIKTHBIX) O NpaBe B nopsiake cyAe6HOro pasbrpaTtenscTea ocTaeTcs
He6e30MacHbIM (HeBbIFOAHbBIM, B ONPeAeneHHbIX CUTYaLMAX 1 SKOHOMUYECKH), YTO, B
CBOI O4epe/b, OTpULLaTeNbHbIM 06pa30M BO3/eNCTBYeT Ha YCTaHOB/eHMe
MOMIOXNTENBHON MOTUBALN KaK OTAENBHOrO MPaBoOBOro cy6bekTa, Tak U SKOHOMUKIN
rocysapcrtaa B Lenom. Cutyauysi, B pamkax KoTopol y4acTBytoLLas B
NPaBOOTHOLLEHUNSAX CTOPOHa OCTaeTcst 6e3 JOKHOV NPaBOBOIA 3aLLMTLI, ABSETCS
abCoMOTHO HeAOMYCTUMO ANs N6V CTPaHBbl, yCTaHaBAVBaIOLLIEN rpaxaaHckoe
06LLEeCTBO 1 MNO3NLIMOHUPYHOLLEro ce6si Kak NMpaBoBoe.

ChopMrpoBaTh Psij HEOBXOANMbIX YCNOBINIA ANS peanm3aumm yKasaHHbIX
KOHCTUTYLIVIOHHO-TMPaBOBbIX MPUHLMMOB, He A0MYCKAKOLWMX HACTYNNEHWS AaHHbIX
OTpVILLaTeﬂbeIX I'IOCI'IEACTBI/IVI, no HaLUEMy MHEeHUH, B OI'pOMHOVI CcTerneHm BO3MOXHO
nyTemM MOAepHM3aLMY NPaBOBbLIX HOPM W NPaBUA, yCTaHaBINBAKOLLINX UHCTUTYT
CyAe6HOro NpeAcTaBUTeNbCTBA. PellieHre yka3zaHHON Npo6aeMbl CoCO6HO 3HAYNTENBHO
YMPOUnTL MO3ULIMM FOCYAaPCTBa C COLMaNbHOM 1 MPaBOBOI CUCTEMON, KOTOpoe He
TOMLKO AieKNapupyeT CyAeBHYH0 3aLLMTy NPaB 1 MHTEPECOB NN, B 3aKOHOAATEbHbIX
aKTax, HO 1 Ha CamMOM Jiefie peasnnsyeT C MOMOLLbH0 MPaBOOXPaHNUTENbHOW CUCTEMbI (B
TOM yncne cysamu) Ha npakTuke.

Mo nuToram gaHHoro naparpada HeO6XOANMO CAeNaThb CesyroLLVe BbIBOAbI.

1. MepeyeHb yKasaHHbIX B JaHHOI paboTe ocHoBOMoNaratoLmx (Hanbonee

OCTPbIX) U3 MELLMXCA BONPOCOB NPABOBOIo UHCTUTYTa CyAe6HOro
(npoLeccyanbHOro) MpeACcTaBUTENbCTBA, BO3HVIKAOLLMX Kak Bm npoLieccyansHo-
npaBoBOVi TEOPWW, Tak U Ha NPakTuKe, B{m pamKax oTe4ecTBEHHOro rpaanHCKoro{m
npoLecca, HyXXAarLLMXCS NPU HaNNYMN 06 BEKTUBHOW BO3MOXHOCTY B Hanbonee
CKOPOM pa3peLLeHns, He 061aAatoT NCUepPrbIBaOLLVIM XapakTepoM.

2. C pelLeHneM yka3aHHbIX Npo6iemM B OFPOMHO CTENEHN A0/KHbBI 6bITh

obecreveH pocT 3GpGeKTUBHOCTU yHacTUs CyAe6HOro NpeAcTaBUTeNst B PAaCCMOTPEHUN

CYAOM Aena, CTUMYNMPOBaHMNe ero AesTeNbHOCTI Kak Cy6bekTa, OKasblBatoLLEero noMoyb
B ZIOCTUXKEHMN OCHOBOMONAratoLLyX 3a4ay CyA0npon3BOACTBa, YNPOUHEHNe No3unLmum
JoBepuTens (M1, KOTOPOMY HEO6X0AVMO OKasaHue JO/XKHOM NpaBoBOl MOMOLLM) C
TOUKM 3peHMst 3aLLMLLEEHHOCTU He TOIbKO OT Pa3HOOBPAa3HbIX KOHPIMKTHBIX MPaBOBbIX
CUTYaLWIiA, HO 1 OT HeKa4eCTBEHHO NPeAOCTaBAeHHbIX YTy MO CyAe6HOMY
NpeACTaBUTeNbCTBY, CO3AaHbl ObITb Hanexallume, 61aronpuaTHbIe yCNoBui Ans
peanvsaummn psaa 0CHOBOMOMAratoLLIMX MPVHLMMOB NpaBa, COKpaLleHa Harpyska Ha
opraHbl CyAebHOI CUCTeMBbI 3@ CHeT POCTa YMCa Aen, PacCMaTpYBaeMbIX C y4acTviem
KBaNMPMLMPOBaHHbIX CNELMANNCTOB B 061aCTV NpaBa, a Takxe A0/KHa ObITb
chopmumpoBaHa bnaronpusiTHas cpea Ans nocnesyroLlero Hanéonee 3¢ppekTMBHOrO
pasBUTVS aHaNN3MPYEMOro NPaBOBOro MHCTUTYTa CyAebHOro (MpoLeccyanbHoro)
npeacTaBUTeIbCTBA U peLleHna paja 4pyrx MeHee 3Ha4MbIX B HaCTOﬂLLI,VIVI MOMEHT

NpaBoBbIX NPo6em.

22481 . KnaccndukaLys cyae6HOro NpeACTaBUTENLCTBA

WHCTUTYT cyae6HOro (MpoLieccyanbHoro) NpeACcTaBUTENbCTBA B COBPEMEHHOM



rpaxzaHckom npovecce Poccumiickoin PeaepaLyyin 061a4aeT OrpoOMHbLIM 3HaYEHNEM Kak
AN TEOPWN, TaK U ANS NPABOMPUMEHUTENBLHOM NPaKTUKI B FPaX/AaHCKOM rpoLiecce.
IMEHHO C MOMOLLbHO YKA3aHHOTO MHCTUTYTA B MPABONPUMEHUTENLHOM NPaKTUKe
MOXHO 3G PeKTVBHBLIM 06pa30M peann3oBaTh LeNbli P OCHOBHbIX MPVHLMMNOB
0TeYeCTBEHHOIO Cy0MNPOM3BOACTBA: OANHAKOBbIV AOCTYN K MPaBOCYAVIO; MPaBo nLa
Ha nonyyeHvie cBoeBpeMeHHOM KBaaMULpoBaHHON nomou.l,m;{ﬂ paBeHCTBO BCex nepez
3aKOHOM U CyAOM v apyrue .

Bonpockl kKnaccrpukaLmm MHCTUTYTa CyAe6HOro NpeAcTaByTeNbCTBA 061aat0T
CYLLLeCTBEHHbIM 3HaYeHeM He TONbKO As TPpaXAaHCKO-MpoLieccyansHo Teopyumn —
npaBUIbHOE NMOHVMaHNe OCHOBaHWI GOPMUPOBAHNSA OTHOLLEHWIA CyAe6HO-
NpeACTaBUTENbCKMX B 3HAUUTE/IbHO CTENeH) NOMOraeT paspeLluTh LieNblid psj,
BOMPOCOB MpaKTU4eckoro xapaktepa. K nprmepy, NpaBvibHO onpeaenvs
PasHOBWAHOCTb 1 OCHOBaHWS GOPMMPOBAHS MPEACTaBUTENbCKIX MPABOOTHOLLEHWIA Ha
NPaKTUKe CTaHOBUTCS BO3MOXHbIM KOPPEKTHO YCTaHOBUTL MepeyeHb J0KYMEHTOB,
TpebyembixX AN5 onpeAeneHns o6beMa NoHOMOUMIA KOHKPETHOTO NpeAcTaBUTens W/um
NX NOATBEPXKAEHS Nepe CyAbeli; peLunTb BOMpPOC O LieNleco06pasHOCTM 3asiBsSieMblX
CTOPOHOW K KOMMEeHcaLmm cyAebHbIX U3AepXeK, MOHeCeHHbIX 3a OKa3aHue cyse6Ho-
NpeAcTaBUTENbCKUX YCIYT, APyrie BOMmpoch!.

MccnepoBaHemM paboT oTeyecTBEHHbIX aBTOPOB — McceoBaTeneli

npoLieccyansHOro npaea rno AaHHoM TeMaTyvike NokasbiBaeTcs 06LUVPHLIV XapakTep
CyLLLeCTBYIOLLMX KnaccudukaLmii cyae6Horo (MpoLieccyanHoro) MpeAcTaBUTeNbCTBa. K{ﬂ
npviMepy, ornpeAeneHHbIMN UCCNeA0BaTENAMM NPOV3BOANTCS ero knaccudukaums B
3aBMCUMOCTY OT HaZMYKS BOIEV3BSABNEHVIS J0BepUTENs (MPeACTaBASeMOro nLa), B
AAHHOW CUTyaLyn ycTaHaBIVBaeTCs J06POBO/IbHBIN 1 0653aTeNbHbIN B CyAe6HOro
npeAcTaBuTeNbCTBA. M0 406p0BO/IbHBIM NoApasyMeBaeTcs cyae6Hoe
NpeACTaBUTEbCTBO MHTEPECOB AOBEPUTENs, B OCHOBE KOTOPOro pacrosaraeTcs
odpopMAeHHOE COOTBETCTBYIOLLMM 06pPa3oM cornacue nNpeacTaBasemMoro cybbekTa
HaZeNuTb NONHOMOYUMAMI OnpejeneHHoro cyae6Horo npeacraeutens. O6s3atensHoe
NpeACTaBUTENbCTBO 3aK/IKYAETCs B CyAe6HO-NPeACTaBUTENbCKON AesTeNbHOCTY,
BbIMO/IHAEMOW NP 06CTOATENBCTBAX, YCTPAHSAOLLYVIX HEO6XOANMOCTbL MOyHeHUSs
cornacusi A0BEPUTESIS Ha NMpeACTaBNeHNE ero MHTEPECOB B XOAe CyAe6HOro
pas6urpatenbcTBa. MpuMepbl ykasaHHbIX PasHOBUAHOCTEN cyae6HOro
NpeACTaBUTENbCTBA: MPEACTABUTENLCTBO CYAe6HbBIM NPeACTaByTeNEM B COOTBETCTBUN C
[0BEPeHHOCTLIO (B MepBOM C/ly4ae); cyae6Hoe NpeAcTaBUTeNbCTBO UL, MPU3HAHHbBIX
HeAeecrnoco6HbIMMN G0 OrpaHNYEHHO AeeCcnocobHbLIMI B COOTBETCTBUM C
NooXeHVAMN dejepasibHOro 3aKoHa (BO BTOPOM CUTYyaLMK).

B oCcHOBe Apyroii, He MeHee pacnpocTpaHeHHoM knaccudrKaLmmn cyaebHoro
NpeACTaBUTENbCTBA PACMONAratTCs Pasnnyns B 0OCHOBaHUS GOPMUPOBAHNSA OTHOLLEHUI
no cyAe6HOMY NpeACTaBUTENbCTBY. Tak, TPAAVLIMOHHBIM 06pa3oM yCTaHaBAMBAOTCS
CnegyoLie pa3HOBUAHOCTY NPeACTaBUTeNbCTBa:

1. AOrOBOPHOE (CBO60AHOE) NPeACTaBUTENLCTBO, MNPV KOTOPOM JOBEPUTENb U
npeacTaBuTeNb 0GOPMASIOT COrNaLlieHne o NpeAoCTaBeHNI COOTBETCTBYOLLX YT,
2. O6LLUecTBEHHOE, MPY KOTOPOM 06LLECTBEHHbIE 06BeANHEHNS

OCYLLECTB/IAIOT GYHKLMW NpeaCcTaBUTeNs. B JaHHOM CUTyaLyn B KauecTBe AoBepuUTens
MOXET BbICTYMaTh KakK YaeH NoAo6HOro 06beANHEeHNs, Tak 1 Nt060e NHOE NLO.

3. 3aKOHHOE, B OCHOBE KOTOPOr0 N1eXaT onpejeneHHble 3aKOHOAATebCTBOM
HOPUANYECKY 3HaUVMBble GaKTbl U 06CTOATENbCTBA. K JaHHOMY BUAY NpeACTaBUTeNbCTBA
OTHOCAT NPeACTaB/NeHNEe NHTEPECOB HECOBEPLLEHHO/IETHErO LA ero POAUTENSMU,
oneKyHaa le.m

4. To Ha3HaYeHUto (Ha3HaYeHVe cyAebHOro NpeacTaBUTeNs Ans nUa

NPOV3BOANTCS CyAbelt). Takoli BUA NpesCcTaBUTeNbCTBA AOMYCKAETCA MPY HaaMunm
YCTaHOB/IEHHbIX 3aKOHOAATENbCTB 06CTOATENLCTB, K MPVMEPY, EC/IV OTBETUMK, MECTO
XKUTE/IbCTBA KOTOPOro HEBO3MOXHO YCTaHOBWTb, HE UMeeT CyAe6HOro npeAcTaBuTesNs.
[laBas xapaKTepycT1Ky AaHHOM Pa3HOBUAHOCTY CyAeBHOro NpesCcTaBuUTeNbCTBa,

MHOTMMIN aBTOPaMu NMPUHMaeTCs BO BHIMaHE ero HOBM3Ha AJ1 OTeYEeCTBEHHOIoO



rpaBa, ycTaHaBAMBasi MPK 3TOM, YTO $pakTUYeckm cyse6Hoe NpeACcTaBUTeNbCTBO MO
Ha3HaYeHVIto BriepBble 6b110 yCTaHOBl‘Iem HO B 3aKOHOAATE/IbHbIX HOPMaXx rpaxAaHcKoro
npovecca.

IMog cyAebHbIM NpeACTaBrTeNLCTBOM MO MPaXAaHCKM JenaM nogpasyMeBaeTcst
Havbone e NpUMeHseMbIi CNOCo6 y4acTUs L@ B PaCCMOTPEHUN CyA0M TOro 60
Apyroro gena. [laHHoe 06CTOATeNbCTBO 06YCNaBAMBAETCS Lie/bIM PSAOM MPUUMNH:
06BbeKTUBHbIE — 60/1€3Hb, KOMaHANPOBKa M60 Apyrie 06CTOATENbCTBA, KOTOPLIMU
NCKNHOYAETCA BO3MOXHOCTb yHacTua LA B CyAebHOM pa3bupaTensCTae; CyobekTVBHbIE
— OTCYTCTBYIE XeNaH1e ML NPUHUMATL y4acTvie B CyAe6HOM npoLiecce IMYHO;
cTpemsieHne NprberHyTb K yciyram no okasaHuto KBaineuLypoBaHHOI NpaBoBoi
MOMOLLM 1 UHbIe. Ha TekyLnii MOMEHT MOZ CyAe6HbIM NpeaCTaBUTeNbCTBOM
MOHVIMaeTCst eLLie U 0CobbI PoJ AesTeNbHOCTY, KOTOPYHO OCYLLLECTBASIKOT KOHKPETHbIe
KaTeropum nnL, — npodeccroHanbHble cyAebHble (MpoLieccyanbHble) NpeacTaBuTeNn.
VccnepoBaHme TeopeTnyeckmx paspaboTok, a Takke MaTepuanoB cyAe6HON NpakTUKm
M0 yKa3aHHO Teme MoKasbIBaeT TO, YTO UMEHHO NPOodeccUoHabHbLIM CyAe6HbIM
rpeACTaBrTENEM He TO/IbKO 3aMeLLaeTcst JoBepuTesb B CyAe6HOM MpoLiecce, Ho U
CyLLIeCTBEHHO OKa3bIBAETCS COAEVICTBIME B peanmsaLyi OCHOBOMO/IaratoLLmx 3ada4 no
rpaxaaHCckoMy CyA0MpPOU3BOACTBY B Poccuiickoit PegepaLi. Yaensst BHUMaHne
3HaYEeHWIO AeATeNbHOCTN MPOPECCOHANBLHOIO Cy,e6HOro NpeacTaBuTens, Tpebyercs
CHOBa K/1accMdrLMPOBaTL CyAe6HOE NPeACTaBUTENLCTBO B 3aBUCUMOCTY OT HaNUMs
YCNoBMs NPOdeCCMoHaNBLHOCTY MPeAOCTaBAAEMbIX CyAe6HO-MPeACTaBUTENbCKIX YCIT.
Pa3paboTka NoA06HON KOHLENLMM NO3BONT Ha TEOPETUYECKOM YPOBHE cosp,an;ﬂ
NpPeANOCkIIKY AN NOCNeAytoLLero 6osiee ry6oKoro UCCaes0BaHMs MPaBoBOro
VIHCTWTYTa Cyzie6HOro Npe/CcTaBnTebCTBa B PaMKax OTeHeCTBEHHOrO rpax/aHckoro
NpoLiecca, a Ha NpakTyike AacT BO3MOXHOCTb 60/1ee NoAPO6HO MOHMMATL XapakTep v
npupogy cyAe6HO-NpeACTaBUTENbCKOMN AeSTeNbHOCTU B KaX/A0M OTAEbHOM Cryyae.

B Teopum rpaxaHckoro npoLiecca UMeeTcs psij, UCCiefoBaHwiA, Tak U NHave
3aTparvBatoLLMX BOMPOCkl MPOpeccmoHanbHoro npeAcTaBuTensCcTea. Hanpumep,
M.B.HazapoBbIM Moz npodeccrioHanbHbIM Cyse6HbIM NPeACTaBUTeIbCTBOM NMOHMMaeT
UCKNKOUNTENIBHO CyAebHOe NpeACTaBUTeNbCTBO, OKa3aHHOE INLAMU, MONYUVBLUUMY B
yCTaHOBNEHHOM I'IOpFI,qKa e cTaTyc agBokaTta. HecMoTps Ha TO UYTO B COOTBETCTBUN C
MONOXEHUAMMN 3akoHa 06 aBoKaType aZBoKaTcKast AeATeNbHOCTb OMpesensieTcs kak
«KBaNMGULIMPOBaHHas IOpUANYECcKas MOMOLLb, OKasbiBaemas Ha NPopeccnoHanbHow
0CHOBE» JaHHOE 06CTOSTENBCTBO He MPENSTCTBYET OKa3aHI0 PUANYECKMX YCyr (B
TOM YnC/e CyAe6HO-NPpeACcTaBNTebCKIX) Ha MPO(ECCOHaNbHOM YPOBHE MHBIMI
AnLamu. B To xe Bpems peanyisaLyis nosuLum, B COOTBETCTBUM C KOTOPOIA
npodeccnoHanbHoe cyaebHoe NPeACTaBUTENbCTBO MOXET OCYLLEECTBASNTLCS He TObKO
azBokaTamu, TpebyeT onpe/eNieHst KpUTEPUEB OTHECEHVIS CyAe6HO-NIPeACTaBUTENbCKON
AEATENbHOCTY K KaTeropusiM NPopeccMoHanbHol Uav HenpogeccmoHanbHo.
Han6onee BepHbIM B peLLeHUM yKazaHHOro BOMPOCa CYUTaeM MOAXOA, Mo

KOTOPOMY OTHeCeHVie MPeACTaBUTENbCKOV AeATeNbHOCTY K MPOdECCMOHaNbHO JOMKHO
6bITb 06YCNIOBNEHO, BO-NEPBbIX, HAMUYVIEM YCI0BYIS BO3ME3AHOCTU (NNaTHOCTV), @ BO-
BTOPbIX, MPaBOBbLIM MOIOXEHVIEM CaMOTO N1MLa, OKa3blBatoLLLero cyAebHo-npeacTa-
BUTENbCKIE YCIyrit. PYKOBOACTBYACH MPeAI0KeHHbIM, He06X0AMMO ChOPMMPOBaTL
YeTKOe onpegeneHue cyAe6HO-NpeACTaBUTENbCKOV AEATENbHOCTI, OKasblBaeMoli Ha
npogeccnoHanbHo 0OCHOBe.

Tak, Noj cyAebHO-NpeACTaBUTENbCKON AeATENBbHOCTBIO, OKa3blBaeMo Ha
npo¢eccnoHanbHoM 0CHOBe, ClejyeT MOHUMAaTL AeSTeNbHOCTL CNeLnansHOro CyGbekTa,
o6nasatoLLero crneundryeckuM CTaTycom, Mo 0kasaHuto cyse6HO-NpeacTaBNTeNbCKNX
YCNyr, a paBHO AeATENbHOCTb GpU3nyeckoro avLa (6es npruobpeTeHHoro Bﬂ
YCTaHOB/IEHHOM MopsiAKe CTaTyca aABOKaTa, MHAVBAYaNbLHOMO NPeAnpUHUMATENS),
OCYLLIECTB/ISIOLLLETO CyAe6HO-MPeACTaBNTENbCKYIO eATeNbHOCTD VCKIHOUUTENBHO Ha
BO3Me3/Hol OCHOBe.

CdopmynpoBaHHOE OMnpejeneHue, No3BosseT PasrpaHNInTL 1 CyGbekToB,

OKa3bIBakOLLKX COOTBETCTBYHOLLME BUABI CyAe6HO-I'IpeACTaBVITeI'IbCKVIX yenyr. K



NpodeccnoHanbHbIM Cye6HbLIM NPeACTaBUTENSIM CieyeT OTHeCTU, BO-MepBbIX,
CyAeBHbIX (MpoLieccyanbHbiX) NpeAcTaBUTeNell — PUANYECKUX NNLL (MPUYeM Kak
KOMMepUeckyx, Tak 1 HeKOMMepUeCcKnx GopM) HE3aBMUCKMO OT HaZMUVIS YCIOBKS
BO3ME3/HOCTN peanu3yemblx MMM YCIyr. YCI0BUE MAATHOCTW B JaHHOV CUTyaLmMmn He
MMeeT NPUHLMNNANBHOrO 3HaueHus. OkasaHne AaHHbIMU CybbekTamm
NpeACTaBUTENbCKIX YCYT Ha NPodeccuoHanbHol 0CHOBe 06YC/0BIEHO NPAaBOBOA
Np1poZoVi 0kasblBatoLLLEro 1x cybbekTa. kopuanyeckoe Lo SBASeTCH
cneundryeckmM, KONNEKTVBHBIM Cy6eKTOM OTeYeCTBEHHOTO NpaBa, okasaHve UM
KaK1x-1M6o yCnyr Vv BbiNoAHeHVie paboT Ha HenpPodeccroHaNbHOM YPOBHe
MPOTVBOPEUMT CaMOli LN ero yupexaeHus. Bo-BTopbiX, K MpopeccnoHanbHbIM
NpeAcTaBUTENSIM BO3MOXHO NMPUUNCAUTL GU3NYECKNX UL, NMONYYNBLLNX B
YCTaHOB/IEHHOM MOpsiAKe CTaTyC MHANBUAYaNbHOTO NpeanpriHuMaTens. Kak v B
CUTYaLV C OPUANYECKVIMUA IMLLAMK, YCIOBME HaZMUVIS BO3ME3HOIO XapakTepa 1x
AEATeNbHOCTY TaKXe He ABSETCH CyLecTBeHHbIM. OAHAKO OTHeCeHVe AaHHbBIX L, K
npodeccnoHanbHbIM CyAe6HbIM MPeACTaBUTENsIM BO3MOXHO /INLLL TOrAa, KOrAa AaHHoe
$u3nUeckoe ML BbICTYNAeT B CyAe6HOM npoLiecce MMeHHO Kak MHAVBUAYabHbIA
npeAnpuUHVMaTenb. MpoLedypa ycTaHOBNEHMWS MOA06HbIX 06CTOATENLCTB — OTAENbHbIN
BOMPOC, HO NPeACTaB/ISIeTCs BEPHOI MO3ULWS, B COOTBETCTBUM C KOTOPOiA 06513aHHOCTL
M0 YCTaHOB/IEHUIO AaHHOrO 06CTOSTEIbCTBA HEOBXOAVMO BK/IKOUMTL B NpoLiecc
NAEHTUGUKALWN CYAOM IMUHOCTY CyAe6HOro NpeAcTaBnTeNs,, MPOBEPKU ero
MOSIHOMOUWIA NPV MOATOTOBKE Ae/la K PacCMOTPEHUI0. B clyuasix koraa cyae6HbiIi
(npoueccyansHbIv) NpeacTaBuTesb, GopManbHO 061aAaroLLnli CTaTyCcoOM
VHAVMBUAanbHOTO NPeANPUHIMATENS, YKa3sIBAeT Ha cBOe yuacTyie B aene B kauectse
$U3MYecKoro NMLa, XapakTep CTaTyca ero 4esTesbHOCTM byAeT HeO6XOANMO
onpeAen1Tb B COOTBETCTBUN C KPUTEPVISIMU, MPEABABASEMbIMUA AN GUINUECKNX UL, He
06/1aaoLLX CeLyanbHbIM CTaTycoM. B-TpeTbiix, MpodeccroHanbHbIM Cyae6HbIM
npeAcTaBuUTENEM LieNlecoobpasHo cUnTaTh dprsndeckoe NMLo (6e3 crneumanbHoro
CTaTyca), OkasblBatoLLee Cye6HO-NpeACTaBUTe/IbCKO. YCIYTY Ha BO3Me3/AHO ocHoBe. K
[JlaHHOVi KaTeropuyt BO3MOXHO OTHECTU U AesiTeNbHOCTb LA, XOTS GOPMasbHO U
VIMEIOLLIEro CTaTyC HANBUYaNbHOTO MPeANPUHIMATENS, HO y4acTBYHOLLEro B Aene 6e3
yKasaHvisi Ha TakoBO. BoamesjHas AesTeNbHOCTb CyAe6HOro NpeacTaBnTeNs 34ech
6y/eT pacLieHNBaTLCA Kak V3BeYeHe KOMMEPUECKO BbIroAbl (M0/b3bl) U3 cyae6HO-
NpeACTaBUTeNbCKMX MPABOOTHOLLEHWIA, a ClejoBaTeNbHO, Mpe/ArnonaraeTcs
Npo¢deccoHanbHbI ypoBeHb OKasbiBae€MbIX YCIyr. B Liensx CTMMyNpoBaHms
MOAOGHBIX OTHOLLEHWIT 3aKOHOM MPeOCTaBASEeTCs JOBEPUTENI0 BO3MOXHOCTL NMpY
Hann4ymm onpejaenieHHbIX yCl'IOBI/II7I MONIHOCTBIO KOMMEHCMPOBATb PAcXobl, MOHECEHHbIe
Ha onnaty ycnyr cyse6Horo npeAcTaBUTENs! B pasyMHbIX npejenax. 3To
CBUJETENIbCTBYET O NMPU3HAHWN 3aKOHOATeNIeM BaXXHOCTW MOAOGHO AeATeNbHOCTY ANst
peanusauuy 3a4a4 COOTBETCTBYHOLLMX CY0MNPOU3BOACTB. TakuM 06pa3oM, Nojo6bHan
AesTeNbHOCTb J0/KHA OTBeYaTb TPe6OBaHVISIM BbICOKOrO KauecTsa 1
npogpeccmoHanbHOCTM — 06paTHOEe NMPOTUBOPEYUNO 6bl 06LLEel Norvke
npoLeccyanbHOro 3akoHoAaTeNbCTBa.

KpoMme Toro, k npodeccrioHanbHbIM CyAebHbIM NpeAcTaBrTeNsiM, 6eccriopHo, ecTb
OCHOBaHWSA NPUYNCUTL NIUL, MONYYMBLLVX B YCTAHOBIEHHOM 3aKOHOM MOPsiAKe CTaTyC
a/Bokara. Micxoas 13 aHanmsa AelicTByoLLero npoLeccyanbHOro 3akoHoAaTeNbCTea,
ronoxeHuit 3akoHa 06 agBokaType CTaTyC a4BokaTa npearnonaraeT Haanuve y nua
BbICOKOr0 YPOBHS IOPUANYECKIX 3HAHUI 1 MPOodeccMoHabHbIX HaBbIKOB, 6onee Toro,
onpegensieT NoA06HOE NNLO B KaUYecTBe Cy6bekTa, OKasblBatoLLEro opuANYeckme
YCnyrn NpopeccnoHanbHo.

B COOTBETCTBUM C NPEAOXEHHON KOHLENLMel K cyaebHOMY NpeACcTaBUTeNbCTBY,
OCYLLIECTBASIEMOMY Ha HerpodeccnoHansHoi ocHose, cneayet otHecty {E
rnpoLeccyanbHO-NpeaCTaBrTeNbCKMe YCIYTL, OKasbiBaeMble GU3UUYECKUMI INLAMU Ha
6e3B03Me3/HOIN ocHOBe. Mpe/cTaBUTeNb B JAHHOM C/lydae He HaZieneH KaknM-1n6o
cneumdrUecknM CTaTycoMm, AeiicTByeT 6e3B03ME3/AHO, YTO CBUAETENLCTBYET 06

OTCYTCTBAU KOMMepHECKOVI cocTaBnstoLleii. OH MOXeT BOBCe He 06/1a4aTb KakUMu-



60 PUANYECKMMUN 3HAHUSIMN U NMPAKTUYECKUMI HaBblKaMu. [JaHHYI0 KaTeropuio
NpeACTaB/AoT CyLeCTBEHHas YacTb GOPM 3aKOHHOIO NPeACTaBUTENLCTBa, a TakxKe
NpeACTaBUTENIbCTBO B PaMKaXx BbIMOAHEHUS TPYAOBOM UM CyXeBHO GyHKLMN.
OTAeNnbHOro BHUMaHUS 3aC/1yX1BaeT BOMPOC OCYLLeCTBAeHMs cyAe6Horo
npeAcTaBUTeNLCTBA PABOTHUKAMU IOPUANYECKOrO LA B pamax TpyAoBOV uav
cnyxebHol GpyHKLMW. Ha nepBbIit B3rAA, Cyae6HO-NpeAcTaBUTENbCKIE YCIYrn B
pamKkax TpyAoBol (ciyxe6Hol) GyHKLMN cnefoBano 6bl CYUTaTb OKasblBaeMbIMU Ha
npodeccroHanbHOM 0CHOBE, HO B TO Xe BPEMS,, OHI He OTBeYatoT KpUTEPUAM
M3M0XXEHHO KOHLeNuvn. JlesTeNbHOCTb B paMKax TPYA0BON GyHKLWN He
CBUAETENLCTBYET O MPOpECCOHaNbLHOCTY OKasbliBaeMblX yC/Iyr. B cootBeTcTBUM CO
CNOXUBLLIEHCS CyAe6HOI NPaKTUKO OKasaHWe NpeACTaBUTENbCKIX YCIYr B paMkax
TPYAOBO (CnyxebHol) GyHKLMN He MOPOXAAET y JoBepuTeNs 06513aHHOCTI MO onnaTte
NoA06HbIX YC/IYT, 3aKOH He pacnpoCTpaHseT Ha NOA0BHYI0 AeATeNbHOCTL AeicTBre
MexaHu3Ma CTYMYNPOBaHVS Pa3BUTVA CyAe6HO-NPeACTaBUTENbCKUX MPABOOTHOLLEHWIA.
MoAo6HLIV CyaebHbIV NpeAcTaBUTeNb He BCerja ABSETCH IOPUCKOHCYNbTOM
opraHu3aumu, 6onee Toro, 3a4acTyto NpeACTaBeH PyKOBOAUTENEM OpraHa uau
OpraHv3aLuy B Lie1oM, UHbIMV IMLaMu. B CBA3M ¢ 3TUM NoA06HYO AeATeNbHOCTb
LienecoobpasHeii 0THOCUThL K kaTeropuv HempodeccoHanbHOro NpeAcTaBUTeNbLCTBa.
Ha ocHoBaHUV NpeAnoXXeHHOM KOHLeNUWM NPeACTaBAAETCA BO3MOXHbIM
KnaccmduuMpoBaTh NPaBoOBOV MHCTUTYT CyAe6HOro (MpoLieccyanbHOro)
npeAcTaBUTENbCTBA B 3aBUCMOCTY OT HaMYUS YCI0BMA MPOpeCCcMoHanbHOCTY
oKa3blBaeMbIX yc/yr. TeopeTuyeckas nosb3a NoA06HOM KnaccupmkaLmm 3aknodaeTcs B
€O3AaHuUM YCNoBUIA Asi MocneAytoLLmx 6onee r1y6oKux nccnefoBaHuii cyse6Horo
npeAcTaBUTENbCTBA B rpaXaaHCKoM npoliecce Poccuiickoin ®eaepaumn. Ha I'IpaKTVIKea
NpeAnoXeHHas knaccurkaLyis Mo3BOAUT He TONbKO 60/1ee BEPHO OMNpeAenuTb XapakTep
npeAcTaBUTeNbCKIX MPABOOTHOLLEHWI, HO, BO3MOXHO, Pa3peLUnTb HeKOTopble BOMpOChI,
BO3HVIKaKoLLMe B CBA3M C y4acTvieM no geny cyAebHoro npejcrasutens. Hanpvvep,
ydacTue no Aeny NpopeccmoHanbHoro cyAebHoro npejctTaBuTens npejnonaraet
Hanmuve y Hero BbICOKOro YPOBHS 3HaHMIA B 061aCTV NpoLieccyanbHOro npaea. B ceoto
oyepesp, AaHHble 06CTOATENILCTBA MOTYT MOCMOCO6CTBOBATL Pa3peLLeHUIo Npobaem
3n0ynoTpebneHuii NpoLieccyanbHbIMY NpaBamyt CyAe6HbIMU NPeACTaBUTENAMU UV
MOBBILLEHNS YPOBHS VX OTBETCTBEHHOCTU Nepe/ AoBeprTeNneM 3a NpUHSTLIE Ha cebsl
obsa3aTensCrea.

IMo nToram AaHHoro naparpada Heo6xoAMMO cAenaTb CeaytoLe BbIBOAbI.

1. PaccMoTpeB BONpOChk! knaccuduKaLmy NpaBoBoro NHCTUTyTa Cyae6Horo
(npoLeccyanbHOro) NpeAcTaBUTENbCTBA B POCCUIACKOM FPaXAaHCKOM npoLiecce,
Heo6X0/AMMO B3STb B y4YeT BO3MOXHOCTb ee OCyLLeCTBNeHWS 1 MO yKazaHHOMY B paboTe
ocHoBaHuo. Mpeanaraemas B paboTe knaccvdukaLms MeeT noj coboit 4oCcTaTouHO
060CHOBaHWe, NPV 3TOM OHa He NpeTeHAYeT Ha PO/b eANHCTBEHHO BEPHOI 1 A0/IXHA
NPVIMEHATLCA COBMECTHO C UHBIMU KaccudrkaLysmMu, NpoBeeHHbIMU Mo APYTiM
OCHOBaHVISIM, MOXET BbICTYMUTb TEMOI Hay4HbIX CMIOPOB, @ €€ NONOXEHVS MOTYT 6bITh
NoABeprHyTbl KOHCTPYKTUBHO Hay4YHOM varrwk{n e

23.4E] Mexaruam coBeplLeHCTBOBaHMS  Cy/le6HOTO NPe/CTaBUTENLCTBA B PaMKax
rpaxaaHckoro €l npouiecca Poceuiickoii degepatymn €

O/HVM 13 BOMPOCOB, KOTOPbIN B HaNBOobLLEN CTeneHn 06CyXAaeTcst 1 conpsixeH

C MarncTpanbHbIMU HanpaBAeHVSMU Pa3BUTUA CyAeBHOV CMCTeMbl, Ha TeKYLLIA MOMeHT
ABNAETCA MOAEPHM3aUNA NHCTUTYTa cy,qe6Horo npeAcTaBUTEeNbCTBA MO rPaXXaaHCKUM
Aenam. B To Bpemst Kak B UHbIX NPaBoOMopszAKax yCTaHOBCSA MOLLHbIA PbIHOK
rpaxzaHcKoro NpeAcTaBUTeNbCTBA B CyAe, ABNAIOLLMIACA BaXKHOW YacTbio
HaLMOHaNbHOW 1 TPaHCHALMOHaNbHO SKOHOMNYECKO CUCTeMBI, B POCCUIACKOM
roCyAapCTBe AaHHbIN PLIHOK BCe elije HaxoanTcst B craaun dopmuposarus. EEI

B pamkax peanm3yeM0|7|G Ha TeKyLLM MOMEHT pedopMbl CyebHOM cnucTembl
BepxoBHbIii Cya Poccuiickoin Geaepauimm Npeanoxmnn psij Mep, ¢ MOMOLLBH KOTOPbIX
MOXHO /JaTb HOBbI TONYOK Pa3BUTWIO CyAe6HOro NpeACTaBUTeNbCTBA MO rPaXAaHCKUM

ZAenam. nsi IpaBUABHOrO MOHNUMAaHWA NPUYNH U CyTU NpejnaraeMbix VI3MEHEHUI,



TpebyeTcs paccMaTpuBaTh KX B KOHTEKCTE UCTOPUM U CPaBHITENbHOrO NpaBoBeAeHVs.
Kakoii ncropuueckunii nyTs 6bi1 NPpoAenaH MHCTUTYTOM CyAeBHOro NpeACTaBUTeNbCTBa,
1 KaKOBbI HbIHELLHWe 3aKOHOMEePHOCTV ero pasBuTYs?

BegaeHvie 3aLyThl NpaB rpaxzaH B xoje cyAebHoro pasbuparenscTsa He MoxeT

6bITb 0BEPEHO HENPOdeCccoHanam: pasHble HeJ06POCOBECTHbIE LA HENPeMeHHO
MOryT BOCMO/b30BaThCs NMPaBOBO 6e3rpaMOTHOCTLIO FpaX/aaH, NpeAocTaBnss
KAVeHTam rapaHTUu nobepl Mo nToram cyae6Horo paséupatenscrsa v He Mest
LO/MKHOW KBanudukaumm, 4Tobbl Hanbonee kayeCTBEHHO OKasaTb LPUANYECKYIO
nomoLLb. VIMeHHO NMo3ToMy BO3paxeHUs MPOTVBHMKOB 06513aTeNIbHOro
npodeccrnoHanbHOro NpeACcTaBATeNbLCTBA O TOM, HTO{E CTOMMOCTb JaHHOro
npeAcTaBUTeNbCTBA O4eHb BbICOKA, BPSIZ I MOTYT UMEeTb MoZ Co60i Kakue-n16o
060CHOBaHWA: ropasjo 6onee THKKUM BpemeHeM NS rpaxjaH CTaHOBATCS
He/Zl06pOCOBECTHbIE AeCTBUS NCeBAOMNPeACTaBMTeNE m MCMONb3YOLWVX AOBEpVIE U
TSXKENYHO XV3HEHHYIO CUTYaLIMIO 06PaTUBLUVXCA K HAM AL,

B ycTaHOBN@HUM UHCTUTYTa NPeACTaBUTeNbCTBA Ha NPOdeCccoHanbHOM OCHoBe
3aMHTEpecoBaHbl 1 cyAelickre paboTHYIKW. YBeNnYeHre cTeneHmn npodeccroHanusaumm
npeACTaBUTENbCTBA B CyAaXx Mo rpaxaaHckvM Aenam BeveT 3a coboii poct
KayeCcTBeHHbIX XapakTepyCTUK MPaBOCYAVISl Y MPaBOBOW 3aLUMLLIEHHOCTI HaceneHws.
YcTaHaBnMBas OPUANYECKYHO MO3MLMIO MO paspeLlaeMomy Aeny, cyabe Tpebyetca
AVianor ¢ npejcTaBuTeNeM y4acTBytoLLieli CTOPOHBI, MEHOLLIMM Garax FpuanYecknx
3HaHW 1 yMeloLLyIM NpeAoCTaBUTh HEO6XOANMBIV OTBET, MPaBOBbIe apryMeHTbl CO
CCbIIKAMV Ha HEOBXOAUMbIe 3aKOHOAaTe IbHble HOPMBI. LienecoobpasHocTs,

3G PeKTVBHOCTb U MOANMHHAA COCTA3aTeNbHOCTb CyAeBHOro npoLiecca MoXeT 6biTh

AOCTUrHYTa NpW yCioBUKW, KOrAa NpeactaBuTensimm 6yp,eT BBECTNCb NpaBoBas

ANCKYCCUS, U MU BYZeT NCMOb30BaThCsA Takol Xe «NpodeccMoHanbHOM CeHr», kak 1
cyaben.

HakoHeL, nMeHHO 6narogaps cyse6HbIM NpeACTaBUTENSAM BHOCUTCS OFPOMHbIiA

BK/1a/, B yCTaHOB/NEHE 06LLECTBOM MHEHVS O Cyae6HOI cicTeme. Heao6pocoBecTHbIe
1, Yallle BCero, NonpocTy cyaebHble NpeACTaBUTeNN C HU3KOW CTeneHbH
KBanMuKaLmu, xenas 6biTb MaHUMYNSTOPaMV 06LLECTBEHHOTO MHEHUS 1 MOBAVATL Ha
CyJ, a Takxe KakMM-To 06pa3om onpaBAaTbCs 3a AOMNYLEHHbIE UMU  MpoLieccyanbHble
nopaxeHus, popmupytoT yepes CMU noxHoe npeAcTaBneHne o AercTBUAX cyp,a{m no
cvcTeMe NPaBoCYAVIS B LIe/IOM, 3aHMMasCh PacnpocTpaHeHeM UCKaxeHHoR 6o
HenonHom nHGopMaLmK, a UHOTAa 1 OTKPOBEHHOM N0XbI0. VHCTUTYT
npodeccrnoHanbHOro NpeACTaBUTeNbCTBA MO3BOAUA Bbl HaANeXaLLMM 06pa3om
pearvipoBaTh Ha Takoe NoBejeHue, He COOTBETCTBYHOLLEe 3TUYEeCKUM CTaHAapTam
a/lBOKaTOB.

Moaxog BepxoBHoro Cyaa k naee npodeccrmoHanusaumm cyae6Horo
npeAcTaBUTeNLCTBA MO rPaXaHCckiM Aenam obnajaeT CMCTEMHbIM XapakTepoM: Kak
yKasblBaeT BbICLLas CyAebHas NHCTaHLVs, BMecTe ¢ npodeccnoHanmnsalmeii cyaebHoro
npeACTaBUTENbCTBA AOMKHbI MONYUYNTL CBOE Pa3BUTME MeXaHV3Mbl, yBenUvBatoLLye
cTeneHb A0CTYMHOCTY NPOGECcCMOoHaNbHOM IoPUANYECKO MOMOLLN. [aHHbIe
MeXxaHU3Mbl MOTYT 6bITb C¢OpMI/IpOBaHbI He TO/1IbKO Ha OCHOBaHWMK CXeMbl
cybCnaVpOoBaHYIs rocyapcTBoM. Ha TekyLLMiA MOMEHT OAHVM 13 MPaBOBbIX CPEACTB
nonyqumnﬁ BbICOKOKBaNVPULIMPOBAHHON HOPVANYECKOA MOMOLLM ABASIOTCA Tak
HasblBaeMble «roHopap ycnexa» 1 «MHBECTMPOBaHME B CyAebHble MPoLecChl».

Bonpoc o «roHopape ycrnexax, To eCTb 0 BO3HarpaxzaeHun cyae6Horo

npeAcTaByTeNs, MOCTaBNEHHOM B 3aBMCMOCTb OT UCX0Aa Aena m ! Bm cicTeme
0TeyeCTBEHHOro NPaBoOMopsiAKa No-npexHeMy ABASETC NPeAMeTOM OCTPbIX COPOB
Cpeav yudeHbIX 1 NPaKTUKYHOLLMX FOPUCTOB. Mpu 3ToM GopManbHoe A0MUHVIPOBaHVe
NMPUHAANEXUT TOUKE 3PeHNS O HeA0MYyCTUMOCTU JAHHOIO PO/Aa rOHOPapOB, Hallealwel
CBOE NOATBEPX/AEHVIE B O4HO BpeMs  KOHCTUTYLMOHHbIM Cya0M Pd).{m

Hanpumep, B nyHkTe 2 VIHpOPMaLMOHHOrO NcbMa oT 29 ceHTﬂGpﬂG 1999 r.m No 48
«O  HeKoTopbIX BOMpocax CyAe6HON NPaKTUKM, BO3HWKAOLLMX NPU PACCMOTPeHU

CNOpPOB, CBsI3aHHbIX C 40roBopamMy Ha okasaHue NpaBoBbIX ycnyr»m Mpe3nanymom



Bbicwero Ap6utpaxHoro Cyga P® 6bII1 AaHbl Pa3bACHEHWUS, YTO He MOANEXUT
Y/0BNETBOPEHWIO TpeboBaHVIe MCMONHUTENS O BbiMiaTe BO3HArpaXx/aeHus, ecnm{m Takoe
TpeboBaHMe UCTLIOM OCHOBbIBAETCH Ha  YC/I0BMM 0roBOPa, CTaBALLVM pa3Mep onnatbl
YC/yr B 3aBUCVMOCTb OT peLLeHuns cy,u,am {m 6o rocyaapcTBEHHOrO opraHa, kotopoe byzet
NPUHATO B{m nocnezytoiem. B JaHHOM KOHTEKCTe BeNMYMHA BO3HarpaxAeHus AoMkKHa
6bITb OnpejeneHa B NOpsiake, yCTaHOBAEHHOM B cTaTbu 424 [K PO, yunTtbiBasi npu ToM
baKTYecK BbINONHEHHbIE UCMONHUTENEM AeCTBIA (AeATeNbHOCTb).

CXOXYH0 apryMeHTaLmnio MOXHO HallTn B nocTaHoBNeHUW KOHCTUTYLIMOHHOTO
Cyaa PO ot 23 aHBaps 2007 r. No 1-M. B cOOTBeTCTBUM C U3N0XKEHHON JaHHbIM
NoCTaHOBNEHVIEM NO3VILVEl, « CTOPOHbI B J0OrOBOpe 06 OKa3aHUW NPaBoBbIX YCAyT,
6yay4n Bnpase B CUNY ANCMO3UTUBHOMO XapakTepa rpaxaaHcKko-npaBoBoi
pernameHTaLun cBO60AHO ycTaHaBMBaTL 60/1ee ONTVManbHbIe BapUaHThbl YCI0BHIA
onnatbl NPeAoCTaBAEHHbIX YCNYT, B TOM YMC/IE CaMOCTOATE/IbHO yCTaHaBMBaTb
npoLieccyanbHbli MOPSAOK 1 rpaduK BHeCEHWS naaTexel (ynaaTa aBaHca,
npeABapuUTe/bHbIe NAaTeXM, paccpoydKa nnartexa, npesoctaBneHve KPeAUTHbBIX CPeACTB,
ro4yacoBasi on/saTa, ncHncaeHne BeINYNHbI BO3HarpaXXaeHmsa B npoLeHTax ot CToMMocTn
NCKOBbIX TPe6OBaHUIA U T. 4.), He MOTYT, OAHaKO, 06YCNOBAVBaTL BbiMnaTy
BO3HarpaX/JeHvisi NPYHATEM CyJOM KOHKPETHOrO pelleHVis: B cucTeme AeiicTBytoLlei
NpaBoBOW pernameHTaLum, B TOM YCIe MONOXEHWNI FpaxAaHCKOro 3aKkoHoAaTeNbCTBa,
cyse6Hoe peLLeHVie He MOXeT CyLLLeCTBOBaTb B KauecTBe 06bekTa UbMx-1M6o
rpaxaaHckux npas (ctatest 128 MK P®), HM npegmeTa Kakoro-1méo rpaxaaHcko-
npaBoBOro Aorosopa (cratbs 432 K PP)».

B yka3zaHHO KOHCTUTYLOHHBIM CyAoM PO no3numm cBoe sipkoe NposiBieHmne

Hallen mnojxoA, B COOTBETCTBUM C KOTOPLIM B X0/ie Bbibopa Mexay ny6anyHbIM U

YacCTHbIM HTepecaMun npearnoyteHmne 40/HKHO 0TAaBaTbCs I'Iy6l]VIHHbIM nHTEepecam. HOA

coboli onpeAeneHHyo apryMeHTaLmio UMEeoT BO3paxeHNs NPOTUB AaHHON TOYKMN
3peHus, 6asvpytoLLVecs Ha yKkasaHHbIX B AJaHHOM naparpade paccyxaeHusx: He Bceraa
1 He Be3je J0MKHO NMPOUCXOANTL CMeLLieHre 6anaHca Mexay YacTHbIM U1 NyGANYHBIM

VNHTEPeCcoM B CTOPOHY Ny6nMYHOro nHTepeca. OTHOLLEHMSIM YacTHOMPABOBOro NopsiAKa

Mexay CyAebHbIM NpeacTaBUTeNeM U NpeAcTaBAsSeMbIM He CledyeT HaBA3biBaTb
nyGanHyrom CYLLIHOCTb 11 06BABNSTL, UTO B KayecTBe UX 06bekTa BbICTyMNaeT NpuHaToe
Cy/iOM peLueHve. B aaHHO MoAenu MeeTca HasyMaHHbI xapakTep, Tak Bcem

0YEBU/HO, YUTO 06BEKTOM OTHOLLEHWIA NO NPeAOCTaBEHNI0 NPaBOBOV NOMOLL

BbICTyNaeT caMa NpaBoBasi MOMOLLb, @ He Te MPaBOMNpPVIMEHUTEIbHbIE aKTbl, KOTOPbIe

6yAyT NPUHATBI B{m pamkax gena. CyaebHoe pelueHvie B JaHHON CUTyaLum BbICTynaeT He

B KayecTBe 06bekTa MPaBOOTHOLLIEHWIA, 8 1L YCIOBUS, B 3aBUCUMOCTb OT KOTOPbIX
nocTaeneHa onnarta 06bekTa Takx OTHOLUEHWIA.

OTCyTCTBYIOT Kakmne-1nbo cepbesHble OCHOBaHVA CYUTaTh, YTO CybbekTamu

Zl0roBopa 0 NpejoCTaBNeHU PUANYECKNX YCYT, NPedyCcMaTPUBALOLLErO YCI0BYE O
«roHopape ycrexa», pacLeH1BaeTcs camo no cebe peLleHne cyaa kak Hekuii npeameT

160 NTOr NPodeCccMoHaNbHOW AeATENbHOCTI NO NPeOCTaBNEHNIO JaHHbIX YCyT.

PasyMHee cunTaThb, YTO peLleHue CyAa pacLieHVBaeTCs y4acTBYOLLMMI CTOPOHAMU Kak
oLieHKa kayecTBa NpeAoCTaBeHHbIX MPaBOBLIX YCYT, MOKa3aTe/lb YCNeLHOCTV 60 He
YCMELUHOCTY COBEPLUEHHbIX UCMONHUTENIeM AeACTBIIA, a Takxke Kak topuanyeckunii Gaxr,

NpVi HaCTyMaeHN KOTOPOro aBTOMaTUYeCKI BO3HMKaeT 0653aTeNbCTBO 3aKa3uiika

BHECTW OMAaTy 3@ ykasaHHble yCayru.

Tpe6yeTcn YAeNUTb BHVMaHMe 3HaunTeIbHbIM USMEHEHNAM B BOMNpPOCax o

pernaMeHTaLVm OTHOLLEHWIA rpax/aHCKo-NPaBoBOro XxapakTepa, KOTOPbIe MPOU30LLAN
nocne{m YTBEPX/AEHMA paccMaTpUBaemoro nocraHoBneHus KoHcTuTyLmoHHoro Cyaa PO.
B xo,qe{m npoBeAeHs rpaxAaHCKo-NpPaBoBoOli pepopMbl OAHVIM 113 OCHOBOMONAratoLLIX
MPVIHLUMMOB CTaN NPVHLMN 406p0COBECTHOCTN CTOPOH rPaXaHCKo-NpaBoBbIX

OTHOLLEHW ( MyHKTbI 31 4 cTaTbn 1 TK PGDG B pejakumun DdezepanbHOro 3akoHa ot 30
Aekabpa 2012 . No 302-®3 «O BHeceHUn n3MeHeHWl B rasbl 1, 2,3 1 4@ 4acTy nepeoi
paxpaHcKkoro kogekca Poccuiickoin ®egepaumn »), a Takxe 6bina ycTaHOBNEHA

npesymnuus JO6POCOBECTHOCTY CTOPOH MPaXAaHCKO-MPABOBbIX OTHOLLIEHNA,



npeanonaratoLias 406poCoBECTHBI 1 PasyMHbIV xapakTep UX NoBeAeHNs (MyHKT 5

ctaten 10 TK P® B yKasaHHOM peaakumn).

B o60cHOBaHMe BbIBOAA O HEAOMYCTUMOCTI roHopapa ycrnexa KoHCTUTYLIVIOHHBIM

CyaoM PO 66111 caenaHbl OTCbINKA Ha PSj, NPaBOBbIX MPUHLIMMOB, B COCTaB  KOTOPbIX
BOLLNV NPUHLIMMbI CBOBOAbI J0roBOpa, AOCTYMHOCTM NPaBOCYAVIS, HE3aBUCVMOCTY 1
CaMOCTOATENILHOCTU CyebHOI BNaCTV, a TakKe COCTA3aTeIbHOCTY 1 paBHOMPaBys

CTOPOH. MpVHLMN 406POCOBECTHOCTY, @ TaKXe NpesymnLms Ao6pocosecmocm{m CTOPOH
rpaxzaHCcKo-NpaBoBbIX OTHOLLEHUIA He bV 1 He MOTNIN BbITb B3ATbl BO BHUMaHMe
KoHcTUTyUMoHHBIM Cy0M PO, Tak Kak He 6bi1 HOpMaTVIBHLIM 06pa3oM yCTaHOB/EHbI

Ha MOMEHT GOPMYNIMPOBaHUS N3yYaemoli NPaBOBO NO3ULUK.

B xoze npoBeseHns pedpopmbl B rpaxjaHCKo-NpaBoBoii chepe Npov3oLLO eLle

0/IHO BaXKHOE A1 13yYaemoli NpobieMbl 3MeHeHe HOPMaTVBHON pernameHTauum: B
HopMbI [paxaaHckoro kogekca PO bbina BHeceHa cTaTbs 327,1, pernaMmeHTmpytoLLas
06yCoBIeHHOE BbINONHeHVe 0693aTeNbCTBa. B COOTBETCTBUM C yKa3aHHOI cTaTbelt
BbIMO/IHEHNE 06A3aHHOCTEN, a TakKe OCyLLeCTBNEHVe, U3MEHEeHe UK NpekpaLleHne

npas Mo J0roBOPHOMY 0653aTeNLCTBY MOXET 6bITh {m npegonpeseneHo ocyLLecTBneHNeM
60 He OCyLLeCTBAEHNEM OAHOM U3 CTOPOH o6ﬂ3aTeanTBa{m HEeKOTOpbIX AeACTBUIA NGO
HaCTynneHNeM NHbIX 06CTOATENbCTB, {m 3adVIKCPOBaHHbIX B IOrOBOPE, B TOM YnCie B

MOJIHOW CTENeHN HaXOAALLMXCA B 3aBUCUMOCTM  OT BO/IN OAHOWA I/I3myblaCTByK)LLI,I/1X

CTOPOH. Npun aTOM{m Jl@HHO NPaBOBOIi HOPMOUI HIKaK He HanaralTCs OrpaHNYeHrs Ha
nepeyeHb 06CTOATENLCTB, KOTOPbIE MOTYT 6bITb 3adVKCMPOBaHbI B JOroBope B KayecTse
YCNIOBUS BLINMOJHEHUS JO/DKHUKOM CBOWX 0653aTeNbCTB. 3akOHOAaTebCTBOM He
NPONMUCLIBAETCA NPaBOBLIX HOPM, 3aMpeLLaroLLX CTOPOHaM COrlacoBaTh B kayecTse

Takoro ycnosus m yTBEPX/EHVe MpPaBOMpPYIMEHWTENbHOrO aKkTa, B TOM Y/C/Ie peLleHus {m
cyaebHoro opraHa.

YKasaHHble M3MeHeHWs B 3aKOHOoaTeNIbCTBe (YCTaHOBNEHWE rPpaXAaHCKo-

npaBoBbIX MPUHLMNE 1 NPe3yMnLuumn 406pOCOBECTHOCTY, a Takxe I/IHCTI/ITyTam
npejonpeAeneHHoro UCnosHeHns 06s3aTensCTea), KOTOpblem VIMenn MecTo 6bITkb nocne
yTBepxaeHns KoHcTUTyumnoHHbIM Cyaom PO noctaHoBneHns oT 23 sHeapsa 2007 r. No

1-M, cbopMmpoBanu pag NpaBoBbIX NPeANOChINIOK 415 BO3BPaLLeHMst K 06CyXAeHN0
BOMpPOCa O NMPaBOMEPHOCTUN «rOHopapa ycrnexa». [pegnonaraeTcsi, 4TO B KOHTEKCTe
CyLLIeCTBYIOLLIE HOPMATUBHO-MNPaBOBO perfameHTaLmn OCHOBaHWSA K COXPaHEHVIO
daKTMUeCcKoro 3anperta «roHopapa ycnexa» oTnanu.

HeobxoAMMo ckasaTb napy C/10B 0 TOM, YTO «FOHOPapbl ycrexa» paspeLueHbl M{m
NOBCEMECTHO NUCMOJb3YHTCA He TobKo B CLUA, Ho 1 Em eBPOMencKnx rocysapcraax c
KOHTVHeHTaNbHOW c1ucTeMoli npasa. EANHCTBEHHbIMY rocyaapcTeamu B EBpone, rae
«rOHOpap ycrnexa» HaXoAWTCS MOJ 3aNpeToM IN60 3HAUNTENBHO OrPaHMYeH, ABASIOTCA
Fepmaruna n Knnp. CTout 406aBnTb, YTO B FepMaHuny roHopapsl ycrexa MoryT 6biTb
JOMONHMTENbHOM Mepol BO3HarpaxAeHns agBokaTta Ha Ciydail npeAocTaBnenus
ropuanyeckoli nomoLLy B chepe Tapudos, MPONMCaHHbIX B 3akoHoAaTenbCTse. B
3aKOHOZaTe/bHbIX akTaxX NMoAaBASIOLLEro YMcaa rocyAapcTB KOHTUHeHTaNbHOM EBponbl
(PpaHuuma, Utanus, PuHASHANS 1 Ap.) A0MYCKAeTCA NpUMeHeHVe «rOHOpPapoB ycnexa»

B popMe oroBopku «quota litis», npegnonaratoLLeld, 4To Bbinnata onpeAeneHHon YacTn
BO3HarpaxzAeHs aiBokaTta OCyLLEeCTBSeTCA NLLb B Clydae yCreLlHoro ncxoaa gena (8
TOM Yuncne B popme ornpeseNeHHON BeNNUYMHbI  MPOLIeHTa OT B3bICKaHHOI7Im cyAe6HbIM
peLleHnemM CymMMbl), OAHAKO UMEHHO B Ka4yecTBe JOMOAHeHVS K{m OCHOBHOW 4acTu

BO3HarpaxzaeHus, Kotopas, B CBOK o4yepejb, NOANEXUT ynaarte B{m ntoboi cnTyaumm

He3aBMCMMO OT UCXoAa Aena.
Bm aMeprKaHCKOM 3aKOHOZAATeNbCTBE BO3MOXHOCTb YCTAHOBNEHVIS «FOHOpapa
ycnexa»m He nognazaeT nog Kakne-nmbo orpaHnyeHns. Mo eanHCTBEHHLIM
orpaHvymTenemM 0bnacTv NpPYMeHeHVs «roHopapa ycnexa» B CLLIA NOHUMaeTCs MyHKT
«d» cTaTby 1.5, NpUHATON AMepurKaHCKo accoupmalvein topuctos Kogekca
npodeccnoHanbHOM 3TUKN aABOKaTa, B COOTBETCTBUM C KOTOPOI He ZoMycKaeTcs

B3/IMaTb rOHOpap, 3aBUCALLMIA OT MCXOAa paspeLleHns Jena, Mo jenam O pas3Boje, {E



B3bICKaHWM a/IMMEHTOB, @ TakxXe Mo YroNoBHbIM AenaMG {m

Mof HCTUTYTOM «MHBECTVIPOBaHWA B CyAe6HbIe NPoLecch» Hapay C FTOHOPapoM
ycrnexa NoH1MaeTcs Cnocob No 0TCPoUKe onaThl yCayr NpeACTaBATeNs 40 MOMeHTa
BbIHECEHUS Cy/beli peLLeHns No Aeny 1 NoayYeHUs AeHeXHbIX CPeACcTB IM60o Apyroro
MMYLLIECTBa B COOTBETCTBU C BbIHECEHHbIM PeLLeHnem.

Be3ycnoBHo, CyaebHbIN MHBECTOP BCerAa HeceT puck Npourpalla B CBAsm ¢
BO3MOXHbIM 0TKa30M B yJ0BNeTBOPEHUM NCKOBbIX TpeboBaHuii. Ho prck notepun
VNHBECTULWI — 3TO eCTeCTBEeHHBbIV 1 060CHOBAHHbIN GUHAHCOBbIA PUCK, KOTOPbINA
3a/10)KeH B OCHOBY BCEro HbIHELUHEro pblHKa. VIHBeCcTULMK «6e3prnckoBoro» xapakrepa
OTCYTCTBYHOT, 1 IFO6OMY VHBECTOPY OYEBUAHO, UTO Kax/as OTAaHHas UM UHBeCTLMA
MOXeT 6bITh He BO3BpalLieHa. BmecTe ¢ Tem, MHBECTOPaMU BCer/a NpoAyMblBakoTCs
HEeKOTOpble MeXaH3Mbl, C MOMOLLbHO KOTOPbIX MPOUNCXOAUNT YMeHbLUeHne
VNHBECTVLIMOHHbIX PUCKOB 60 CMSIrYeHne NocneACTBUA HaCTyrnaeHUs AaHHbIX PUCKOB.
MHBecTrumn B cysebHble NPOLLeCChl B BLICOKON CTEMEHN UMELOT BbICOKVE MoKasaTen
NpVBLINBHOCTY 1 OHOBPEMEHHO HecyT B cebe 60bLLON PUCK, Tak Kak B XOAe
KayeCTBEHHOrO 1 r1y60oKOro MpPaBoBOro aHann3a NCKoBbIX TPe60BaHW BOCeACTBIN,
npwv paccMoTpeHnn cyjom aena, Moryt 6bITb ycTaHoOB/EeHbI CyLLeCTBEHHbIE AN1A Aena
06CTOATeNLCTBA, BHOCSALLME KapAMHAbHOE U3MeHEeHWS NPaBOBOiA OLIeHKV CUTyaLuK.

B kauecTBe oTBETa Ha MMetoLLecs y CyAe6HOro MHBECTUPOBAHUS PUCKM MOXeT
MOCNYXUTb CTPaXOBaHVe pUcka MHBECTULIA B CyAebHbIe NPOLIECChl, C MOMOLLLIO
KOTOPOro MHBECTOPOM MOXET 6biTb BO3MeELLieH psj MoTepb, 06YC10BNEHHbIX OTKa30M B
YZ0BNEeTBOPeHUV TPe60BaHWIA, BbICTYNatoLLMX B Ka4ecTBe 06bekTa HBEeCTUPOBaHWS.
CTpaxoBbiMy rpMaMu MOTyT BbITb pa3paboTaHbl U NPeIoXeHbl MHBECTOpam
COOTBETCTBYHOLLME UHAHCOBbIE MPOAYKThI, C MOMOLLbK KOTOPbIX MOXHO NPOV3BECTA
CTpaxoBaHue «Cy/e6HO-UHBECTVLIVIOHHOTO NopTdens». laHHbIM CTPaxoBbIM NMPOAYKTOM
obycnasnveaeTcs BblpaboTka 0CO6bIX GOPMYN pacyeTa CTPaxoBO NpemMuy, a Takxe
MOBbILLEHHbIX TPe6oBaHWiA m KacaTeNbHO NpejBapVTeNbHOro UCCIe40BaHS

VHBECTVLMOHHBIX 06 bEKTOB.

B xo/e npoBeAeHVa nocieaHnX UccnefoBaHuii 6bIn0 ycTaHOBEHO, UTO

ocyuiecTsiieHne VIHBECTVILI,VIVI B cy,qeGHble npoueccbl 0O4eHb ANHAMWYHO pa3BrBaeTCs
cpeav Apyrux CerMeHToB pblHKa MHBECTULIOHHBIX ycnyr. Eule B 2010 rogy
amepyIKaHCKUMU 1CCne0BaTeNsMY YKa3blBaioCh, YTO 06beM NHBECTULIMOHHbIX
B/IOXEHWIN B NPOLLecchl B aMepuKaHCKMX Cyaax CocTaBun bonee 04HOro Muannapaa
Jonnapos 3a rog. B 2017 ro,qy{m 6PUTAHCKNMUN NHBECTULMOHHBIMN GOHAaMY 6bInv
OCyLLIeCTBAIEHbI IHBECTULMM Ha CyMMYy Boiee noayTopa MUNNapAoB ¢pyHTOB
cTepAnHros. MomMrmo Bcero rnpoyero, ecnn s 2013 rogy ToNbKO 7 % MeXAyHapOAHbIX
HOpPUANYECKX GUPM yKa3biBaNOCk, YTO NpUberany K ycnyram cyAebHbix MHBECTOPOB,
70 B 2014 rogy umcno Takux pupm coctaBuno yxe 11 %, a k 2017 rogy - nopsiaka

O/HOVI TpeTu.

F'oBOPSA 0 NepcrnekTUBax NHBECTULIMOHHbIX BNOXEHWI B CyAebHble TAXObI B

POCCUIACKOM rocyAapcTBe, TO CTOUT MOAYEPKHYTb, UTO NMpeAnpUHMMaeMbIM Mepam B
JlaHHOI chepe CToUT okasaTk Noaaepxky. OnpejeneHHoe MOACMOPbe 3eCk MOryT
chopmupoBaTth, K{m npvmepy, 06LLecTBa 3aLyThl NpaB nomeﬁmenel?l,{ﬂ 3aHUMaloLmecst
[eATeNbHOCTLIO B Chepe CyaebHOro npeacTaBnTenCTBa Ha 6@3803Me3AHON OCHOBE
(n160 Mo CUMBONINYECKOI CTOUMOCTL), PacCUUTLIBas B MOCIeytoLLeM NoayYnTb
NpvbbINb B BU/E B3bICKAHHOTO CyebHbIM pelleHviem WTpada, COCTaBNAOLLEro
MOMOBVHY OT MONYyYeHHOI NoTpebrTenem cyMmbl. BesycnoBHo, Nog AaHHOR
AeATeNbHOCTLIO He NojpasymMeBaeTcs kakoe-Nn6o cysebHoe MHBECTUPOBaHVIe B YNCTO
ee Gpopme, HO ero yCTaHaBNVBAETCS BaXHENWW  3a4eN B BUAE OLIeHKM NepcnekTuB
Kaxqorom VICKOBOTO 3aAB/IEHNSA U CTPOroli 3aBUCMMOCTM NOYYEHHOrO 40X0Aa OT
KaquTBam OCyLLIeCTB/IEHHOI OLieHKW. [TOMUMO BCero MpoYero, B Halleli cTpaHe 6bina
YCTaHOB/IEHa cUCTeMa NepBbix KpayAdaHAVMHroBbIX NNaTGopm No GUHaHCUPOBAHIIO
CyAebHbIX NMpoLiecca, HO JaHHas cMcTeMa ToJbKO NOsBUNAaCk, COOTBETCTBEHHA ee paboTa
eLLe He JoCTVra Kaknx-nnbo ycrnexos.

ELLle 04HVM VHCTUTYTOM Mpaga, C pa3BUTNEM KOTOPOTO JO/KEH MPOU30MTH



PbIBOK BO BCEM HOPUANYECKOM PbIHKE, BbICTYMAET NHCTUTYT CyAe6HbIX pacxogoB. Kak

13BECTHO, B COOTBETCTBUV C O6LLENPUHATLIM NPaBUIOM, 0653aTeNbCTBO MO
KOMMeHcaLum cyAebHbIX pacXoA0B BO3/1araeTcst Ha CTOPOHY, B yA0BNETBOPEHNU
MNCKOBbIX Tpe6oBaHWNIA KOTOPOW oTkazanw (cTatbs 98 MK PD).

B 3TOM 3aKkntouaeTca NoAxos, B3AThI 3@ OCHOBY NPaKTUYeCKMN BO BCeX HblHe
CYLLLeCTBYIOLLIVIX MPaBOMNOPsiAKaX v Noc/iej0BaTeIbHO OCYLLIECTBASEMbIN eLLe Ha caMblX
nepBoHaYabHbIX 3Tanax pasByTUS PUMCKOro Npasa. Bei6op TOM KOHCTPYKLUWK
pacnpegeneHuns cyaebHbIX pacxoAoB, 6a3vpyOLLIENCs Ha BO30XEHNUM Taknx PacxooB
Ha NpovrpasLLyto CTOPOHY, 06YCNOB/IEH ABYMSt 6a30BbIMU GYHKLIMAMY CYAebHbIX
pacxoz0B.

MepBas 13 Mogeneit 3ak14aeTcs B KOMNeHCaLMOHHOM XxapakTepe. CyLHOCTb
Cyse6HbIX PacX0/0B CX0Xa C YBbITKaMU: OHM Takxke BbICTYMatoT B KauecTse CleACTBUS
HapyLIeHVsi paBa 1 TakKe VX HaAIexyT KOMMeHCMPOoBaTh «NpaBoHapyLUiTenem» B
nonk3y «notepnesLuero». «[paBoHapyLIUTeNemM» B JaHHON CUTyaLym BeICTyNaeT To
NL0, B OCHOBE MpoLIeccyanbHOM apryMeHTaLmmn KOTOpOoro OTCyTCTBYHOT CCbITKN Ha
3aKoH. Ecv 6b1 JaHHOe L0 Beo cebs B CTPOrOM COOTBETCTBUM C 3aKOHOAATE bHbIMY
TpeboBaHMAMU, He BO3HUK Bbl CNOP B CYAE, @ 3HaUUT OTCyTCTBOBaNA bbl
HeobX0ANMOCTb B HeCeHUM CyebHbIX PacXoj0B.

BTopas GyHKLWA CyAebHbIX 3AepXeK 3aK4aeTcs B AMCLMMANHVPYOLLEM
xapakTepe. O6513aHHOCTBH0 MO BO3MELLLEHVIO CTOPOHe, BbIVrpaBLUeii criop no cyAe6HoMy
Aeny, NOHeCeHHbIX N3epXek obecneynBaeTcsi CTUMYIMPOBaHUE NOTeHLVanbHbIMK
OTBETHMKAMWU Ha AOGpOBOﬂbHOVI OCHOBE BbIMNOJ/IHATL CBOU 06H3aHHOCTI/I, He AoBoAA
cnTyaLmio 4o pa3bripaTensCTsa B CyAe, a NoTeHLManbHbIX UCTLOB - K HE06X0ANMOCTN
MCMoNb30BaHNS BCEX CyLLIECTBYHOLLIMX BO3MOXHOCTEl Mo 40CyAe6HOMY paspeLleHio
BO3HVIKLLEro Cropa, peanvsaLvn npasa Hamsalumy CYAOM  KaK UCKKOUUTENIbHO,
KpaliHein Mepebl, a Take K 0TKasy OT NpeAbsB/ieHUs {m TpeboBaHUiA, HecyT B cebe
HaZyMaHHOCTb 1 6ecnepcnekTMBHOCTb. C MOMOLLBIO CyebHbIX N3AepKek
obecneunBaeTca OTBETCTBEHHOE OTHOLLEHWE CTOPOH K OTMPaBAEeHNO NPaBoCYANS.

B npoueccyansHOM 3akoHOAATENLCTBE MPOMMCAHO, YTO B3bICKaHWe PacxoioB Ha

onnary ycnyr npeActaBuUTensi, BXoAsLLMe B COCTaB CyAe6HbIX PAaCX0A0B, MPOV3BOANTCA C
NpourpasLLEi CTOPOHbI B COOTBETCTBMN C MPUHLMMOM pasyMHOCTH (4acTe 1 ctaTen 100
MK P, ctatbs 112 KAC PO).

B cBA3M C CyLLeCTBYIOLLEN HeomnpeAeNeHHOCTLI0 B BOMPOCE O TONKOBaHU

«pasyMHbIx npeaenos» BepxosHbim Cysom Poccuiickoin degepauum 66110

YCTAHOB/IEHO, YTO MOJ PasyMHbIMIN HeOGXOAVIMO MOHVMaTb Takme pacxoapl Mo onnate
npeACTaBUTeNbCKUX YCNYT, KOTOPbIE B YCI0BUN CXOXUX 06CTOATENLCTB 06bIYHO
B3MMalOTCA 3a CXOXMe yCyri. B xoe yCTaHOBNIeHUSA pasyMHOCTM MOXeT MPUHUMATLCA

B pacyeT 06bLeM 3aAB/eHHbLIX TPe6oBaHWA, ueHa{m MCKOBbLIX TPE6OBaHWIA, CNOXHOCTL Aena,
o6beM{m npejocTaBieHHbIX MpejcTaBuTeNeM yCyr, Bpems, {m Tpebyemoe 415 MoAroToBKM
1M JOKYMEHTOB NpOoLIeCcCyanbHOro xapakTepa, MPOAO/KNTENbHOCTL PACCMOTPEHNIA Aena

1 06CTOATENBCTBA UHOTO XapakTepa. PasyMHbIii xapakTep  cyAe6HbIX U3AepxeK Ha

onnaty ycnyr npeAcTaBUTeNst He MoXeT 6bm={m 06YC/IOBNIEH N3BECTHOCTLIO UK
aBTOPVTETOM NPeACTaBUTeNS ANLA, MPUHMAIOLLENO Y4 acTue B PacCMOTPEHUM CyA0M
Zena (nyHKT 13 noctaHoBneHus MNneHyma BepxosHoro Cyaa Poccuiickort Pegepavimn

ot 21 siHBaps 2016 . No 1 «O HeKoTopbIX BOMPOCax MPUMeHEeHNs 3aKOHOAa {m TeNbCTBA O
BO3MeLLEHNN U3JepXKeK, CBA3aHHbIX C PAaCCMOTPEHNeM ,qena»).m

CnepayeT KOHCTaTMPOBATh, B MOC/NEAHMI NepUos BpeMEHN MOXHO HabntoaTb
3HauMTeNbHOE COKpaLLieHNe CyAbSMU CyMM NpeACTaBUTeNbCKIX PAaCXO/A0B, KOTOopble
OroBOpeHbl CTOPOHaMU No aeny. Crout noA4YepKHyTb, YTO CyaMuM Hallle BCero He
NPOMUCLIBAIOTCS Kakve-M60o KOHKPETHbIE OCHOBaHWUS ASi MPU3HAHVIS HepasyMHOCTH
HeceHVs cyebHbIX PacxoAo0B 1 aeTca ToNbKo popmanbHas cCbiika Ha To, UTo
Tpe6oBaHWA PasyMHOCTU JOMKHbI COBM0AATLCA B BOMPOCAX B3bICKAHVIA CyAe6HbIX
n3aepxek. Takxe, BeAMUMHa NpeAbaBasemblX CyAebHbIX pacxoAoB cokpallaeTcs

CyAeGHbIMVI opraHamu B pasbl, a HOTAa - B AECATKM pas.



TeopeTnyeckum 060CHOBaHVEM A/1st JaHHOV Mo3ULMn CyZ0B BbICTYyNaeT MblC/1b O
TOM, YTO B3bICKaHWe CyAe6HbIX pacxoAos., B OTAn4e oT y6bITKOB, npon3BOAMTCA NNLLb B

npejenax pasymMHoCTy, B CBA3M C YeM CyAamMU MPakTUKa CyLLLECTBEHHOIO CHVKEHNA X

pasmepa NpusHaeTcs HopMabHOMA.

OgHaKo ykasaHHas Touka 3peHus NpejCTaBaseTcsa He BroJiHe 04YeBUAHOIA.
npeACTaBﬂﬂeTCﬂ, yTo y6bITKVI, PaBHO Kak 1 CyAeGHble pacxojpl, He JO/MKHbI BXOAUTH
Bpaspes ¢ Tpe6oBaHVAMU pasyMHOCTU. Pa3mep y6bITKOB, IBHbIM 06pa3oM BbIXOAALLASA 3a
pasyMHble rpaHuLibl, MoZ B3bickaHvie He nognajaeT. [JaHHoe 06CToATeNbCTBO MOXHO
NPOVINIOCTPUPOBATE CeAyHOLLVM NPUMEPOM. Tak, MPYIMEHeHe Npu pemoHTe
NOBPEeX/;eHHOr0 VMYLLLeCTBa SKCK/HO3VBHBIX MaTepyanos, JOCTaBAsieMbIX Ha OCHOBaHNM
cnewLunanbHOro 3akasa 1 B 4eCATKY pas NpeBbILatoLLMX CTOMMOCTL MaTepranos,

KoTOpble No-pakTy 6biAv NoBpexXaeHbl. Pacxossl Ha myKa3aHHble maTtepuansl, ckopee
BCero, 6yAyT Npr3HaHbl HepasyMHbIMU 1 He 6yAmi BXOAWT B COCTaB KOMMeHcaLwmm
y6bITKOB.

B cBsi3n YyKa3aHHbIM 06CTOATENLCTBOM npeAacTaBNAeTCs, YTo B MIHCTUTYTax

CyAebHbIX PacXoA0B 1 YObITKOB MMEETCs 4OCTaTOUHO 60/IbLUe CXOXMUX YepPT, Yem 3TO
MOXeT nokasaTbcsl. MpusHaHve cyAebHbIX pacxoAoB Ha onnaTy yoiyr NpeAcTaBuTens B
KayecTBe HepasyMHbIX JOMKHO 6a31PoBaTLCA Ha Tex e NpaBuiax, YTo 1 NpUsHaHue
HepasyMHbIMV Y6bITKOB: ZloKa3aTebCTBa NMPU3HaHKS CyAebHbIX PacXoj0B B KayecTse
HepasyMHbIX JO/DKEH NPeACTaB/IATb OTBETUNK, a Cy,qbe|7| B CJly4ae cornacms ¢

apryMeHTamu OTBeTUMKA AO0/MKHbI 6bITb NPUBEAEHbI MO TEKCTY NOCTaHOBAEHNS

apryMeHTbl 41151 NPU3HaHWA Hepa3yMHOCTY CyAe6HbIX PacXoA0B, OCHOBbIBAsACh Ha
pasbacHeHusx MneHyma BepxosHoro Cyaa Poccuiickoii ®eaepatiin , i cienathb CCblkn
Ha KOHKpeTHble oka3aTeNbCTBa.

HeorpaHnyeHHbIVi 1 HE060CHOBaHHbIV XapaKTep COKpaLLeHWs PacxoA0B Ha
npeACTaBUTeNS Ha NPAKTUKE BeYeT TO, YTO UHCTUTYTOM CyAebHbIX PacxoAoB
npekpaLlaeTcs BoiNoNHeHne GyHKLMIA. OcyllecTBneHne KOMMEHCaLMOHHOM GyHKLMN
CyAe6HbIX Pacxo/0B HEBO3MOXHO B YC/IOBYSIX, KOTZa U3 BCeX MOHECeHHbIX BbIMrpaBLLei
CTOPOHOM CyAebHbIX pacxo,qosm noJ peanbHoe Bo3MeLLeHne nognaaaet Tonbko 20-30 %.
AvicumnanHupyroLas GyHKUMS CyaebHbIX PacXo/A0B Takxke He BbIMONHAETCS, MOCKONbKY

He3HaunUTeNbHbIN XapakTep B3bICKMBAEMbIX CyAbAMN CYMM Cyﬂ,e6Hb|X pacxonos He

MOXET NPUBECTU K 3GGEKTUBHOMY CTVIMYAVPOBAHNIO MPaXAaHCKO-MPaBOBbIX Cy6HEKTOB
K A0CyAe6HOMY yperynmpoBaHuio 1 K J06p0BONbHOMY BbIMOHEHWIO COBCTBEHHBIX
06513aHHOCTel.

Mo nToram AaHHoro naparpada HeoO6X0ANMO CAeNaTh CeAyHOLLE BbIBOABI.

1.1TaK, Nponu1caHHble 3aKOHOAATENIbCTBOM MOJIOXEHUS, yCTaHaBAVBatoLLe

rapaHTu1to CBO60AHOrO AOCTyMNa K MPaBoCyAMto, MPaBO Ha CNpaBeAINBOe CYA0M

pasbupaTenbCTBo, NoydeHve KBanMGULUMpPOBaHHOK NPaBOBOY MOMOLLM, KOMMeHCaLuo

MOHeCeHHbIX Ha OnaaTy yciyr cyAe6Horo (mpoLieccyanbHOro) mpeactaBuTens m pasyMHbIX
PaCcx0A0B 1N MHOTUX HBIX NMPaB 1 rapaHTWii, eCIN 1 HAXOASAT CBOK peaniisaLyio, To
TO/IbKO YaCTUYHO, C 3HAUMTEIbHLIMI OroBOPKaMU Ha NpakTke. Takoe 06CTOATENLCTBO
XapakTepusyeT oTe4YeCTBeHHOE 3aKOHOAATEIbCTBO B YaCTLN MONOXEHWUI O AeSTeNbHOCTN
CyAeBHO-NPeACTaBUTENBCKOrO XapakTepa, Kak HoCsLLEee B HEMaNoi cTeneHun xapaktep
Zeknapauum, 4To camo Mo cebe HenpremaeMo HU B OAHOM FrOCyAapCTBe, CHUTatoLLeM
cebs B KauecTBe NPaBoBoro. Lienbli psj 3HaUNMbIX MOMEHTOB abCONOTHO He
YCTaHOB/EH B AENCTBYHOLLMX NpaBuaax 3akoHOAaTENbCTBA U paKTNYeCKn
yCTaHaBNMBAETCA YCTOABLUVMUCA MaTepranamu nNpakTvkv cyAebHbIx Aen. MpucyTcrere
yKa3aHHbIX 06CTOATENbCTB, 6€3YC/I0BHO Xe, He NPVBOANT K YCTaHOB/IEHWIO BbICOKOM
CTeneHu 3aLlLMLLIEHHOCTI 1L, KOTOPbIM HEOBX0AMMa CBOeBPEMEHHas NpaBoBas
nomoLLe. PakT OTCYTCTBMS Ha NMPaKTVIKe MOMbITOK CO CTOPOHbI 3aKOHOAATENS MO
paspeLLeHUto yKa3aHHbIX MPo6ieM NPUBOAUT K MONOXEHWIO, HYXAatoLLeMycs B
cKopeiiLlem (ecnv He HeMeANeHHOM) paspeLleHnn. B ocHoBe e AesTenbHOCTY No
perynnpoBaHuto nccaedyemoi npobaembl JoIXHbI pacrnonaratbCs IMeHHO pa3paboTku

Hay4HO-NMPaKTUYeCcKoro naaHa B chepe rpaxaaHckoro npotecca, ogHako, 6es



HEo6X0AMMO CTerneHn 3aNHTEPECOBAHHOCTY B HUX CO CTOPOHbI 3aKOHOAATe I OHN
NpakTU4eckn He moryT Hanbonee HeOGXOAVIMbIe N3MEHEHWA B CN0XMBLLYHOCH
CUTyauunto.

Monaraem, 4To MMEHHO C MOMOLLIbKO KOMM/IEKCHOTO MOAXO0Za, COAep>KaLlero B

cebe AeiCTBUS B3aNMOCBSA3aHHOIO, MOC/IEA0BATENBHOMO XapakTepa Mo paspeLLeHiio

60NbLUMHCTBA YKa3aHHbIX B HACTOSALLIEM Naparpade npobaem cosepLIeHCTBOBaHUA
VNHCTUTYTa NPeACTaBUTeNbCTBA B FPaXAaHCKOM NpoLiecce, MOXHO KapAvHanbHo B
YCNOBUSAX POCCUIACKO NPaBOBOY ANCTBUTENBHOCTV N3MEHUTL CUTYaLMIO K TyYyLLemy.

B nof06HOM KOMMNEKCHOM MOAXOAE AOIKHBI COAEPXaTbCA Camble pa3sHoobpasHble
npaBoBble MeXaHN3Mbl, 6a31pyOLLMECs Ha B3aUMOCBA3aHHbIX, 06EKTUBHBIX Mepax, C
MOMOLLbHO KOTOPbIX ByAeT NpeocTaBieHa BO3MOXHOCTb YCTPaHUTL yKka3aHHble B
HacTosLlem naparpade npobiembl, UMerLLMecs B NPaBOBOM UHCTUTYTe  CyAe6HOro
(npoLieccyanbHoro) npeacTaBuTeNs B{m rpaxzaHckom mpolecce Poccuiickoin daep,epau,mm.m
3AK/TFOYEHWE

Mo ntoram npogenaHHol paboTbl HEOBXOANMO CAeNaTb CaeaytoLLe BbIBOAbI.

1. B pesynbTaTe BCEro BbILLECKA3aHHOrO C/iefyeT BbIBOZ O TOM, YTO vccnesoBaHne
APEBHeWLLX, Cpe/iHEeBEKOBbIX U COBETCKNX 3aKOHOAATE/IbHbIX aKTOB MO3BONIO
CYMTaTh, YTO B CyA€6HOM NPeACTaBUTENBCTBE 1 MPaBO3aCTyMHUYECTBO NPUCYTCTBYET
coupanbHas 0CO6@HHOCTb, ero YCTaHOBNEHO 6bI10 Mpeaonp eeneHo 06BLEKTUBHOM
06LL|eCTBEHHOW HEOBXOANMOCTBIO, M3HAYaIbHO CBA3AHHOW C MPUYMHAMU €CTECTBEHHOIO
XapakTepa. [locTeneHHoe yCI0XHeHWe rocyAapCcTBEHHOMO YCTPONCTBA U 06LLEeCTBEHHO-
3HaUMMBbIX OTHOLLIEHWIA, 3aKN0YEHWNE U B YCI0XHEHVN NMPaBOBbIX MOA0XEHWA.
TAXYLMMCS, HE VMEILLM CneLuuanbHO MoAroTOBKM, MPUXOANTCA Npuberath K
MOMOLL CMEeLMannCcToOB B COOTBETCTBYIOLLIEI NpaBoBoli 06nacTu.

2. C pa3BUTMEM OTHOLLIEHVIA B 06LLECTBE 1 MOSBAEHVS MPeANOChINoK

MOIMTUYECKOTO, COLMANBLHOrO U 3KOHOMUYECKOr0 XapakTepa, AeATeNbHOCTL Mo
NPeACTaBNEHNIO YyXXNX UHTEPECOB U 3aLLMTe YyXXIX NPaB, HECMOTPS Ha HeraTMBHoe Km
Heli OTHOLLeHVe com CTOPOHbI KOMMETEHTHBIX BAACTHBIX OPraHOB HEMpPeMeHHO
NosBNAETCS, U MO Mepe PasBUTUS 06LLECTBEHHON CUCTEMbI 06LEKTUBHO obpeTeT
oYyepTaHu1si MPaBoBOro M{E HCTUTYTA.

3. Heo6X0AMMO YCTaHOBUTb, YTO MO MHCTUTYTOM CyAe6HOro npejcTaBuTeNbCTBa

B pamMKax COBPEMEHHOI0 POCCUIACKOro rpaxAaHCKoro npoLecca nojpasymeBaeTcs
Havbonee pacnpocTpaHeHHoEe siBNeHNe, UMEIOLLIVE CI0XKHbIE 1 MHOTOrpaHHble YepThbl,
OCHOBaHHOE V1 NpoBO3rialleHHoe rpaxaaHcko-npoleccyanbHbIM MOOXeHNAMN,
cTpemsiLeecs o6ecrneynTb peanvsaLyio 0CHOBOMOAratoLLMX MPUHLMNOB POCCUMIACKOrO
npa.a, Takux, K NprUMepy, Kak 0AVHaKOBbIV AOCTYN K NPaBOCyANtO (CNpaBeAvBOMY

CyAy) MM60 NPaBo KaxX/Aoro Ha noslyveHve KBanmuLuMpoBaHHON NpaBoBO MOMOLLN,
obecrneunBatoLLee 3aLLNTy MHTEPECOB J0BEPUTENS, CMOCOBCTBYOLLIEE AeATeNbHOCTH,
HaLleNleHHO Ha peann3aumio 6a30BbIX 3a4a4 rPaXAaHCKOro CyZ0MNpomn3BoACTBa B PO.

4. Moy, coBpemMeHHbIM CyAebHbIM NpeAcTaBrTeNeM NOHVMAETCA  He TObKO

Cy6bEKT, MPY3BaHHbIV 3aMeHUTL CTOpOHym nmbo apyroe yyacTeyloLLee B gene nLo,
NpeACTaBNss ee NO3ULMIO U MHTEPEeCh! Mo Aeny, Hom B MOAAB/ISIIOLLEM YMCNe  CyYaeB U
HocuTenb onpejeneHHbIX 3HaHM|71{m B chepe NpaBONPUMEHUTENLHOV NPaKTUKK,
CNOCOB6CTBYOLLMIA, MO MHeHVIlom Lienoro psifa nccnejosatenei, peanvsaummn
OCHOBOMONAratoLLMX 3aa4 OTeYeCTBEHHOrO rPaX/AaHCckoro cyaonponssoactea. CTouT k
JAHHOMY BbIBOAY A06aBUTh, UTO Takoe MONOXKeHe CyAebHOro NpescTaBmTens
npezonpezAeneHo 0CO6eHHOCTAMI ero NCTOPUYECKOro PasBUTKS.

5. MepeyeHb ykasaHHbIX B JaHHO paboTe ocHoBoMonaratoLwyx (Hanbonee

OCTPbIX) U3 VMELLMXCA BONPOCOB NPABOBOIo UHCTUTYTa CyAe6HOro
(npoLeccyanbHOro) MpeACcTaBUTENbCTBA, BO3HVIKAOLLMX Kak Bm npoLieccyansHo-
npaBoBOli TEOPWW, Tak U Ha NpakTuKe, B{m pamKax oTe4ecTBeHHOro rpaanHCKoro{m
npovecca, HyXXAarLLMXCS NPU HaANYUN 06BEKTUBHOM BO3MOXHOCTY B Hanbonee
CKOPOM pa3peLLeHns, He 061aAatoT NCHepPrbIBAOLLVIM XapakTepoM.

6. C peLLeHVeM ykasaHHbIX Mpo6s1eM B OrPOMHOL CTeNeHN AOMKHbI BbITb

obecrieveH pocT 3GpGeKTUBHOCTI yHacTUs CyAe6HOro NpeAcTaBUTeNst B PACCMOTPEHUN



CYAOM Aena, CTVMYNVPOBaHWe ero AesTeNbHOCTY Kak Cy6bekTa, OKasblBatoLLEro noMoyb
B AOCTUXEHUM OCHOBOMONAratoLLyX 3a4a4 CyA0NPON3BOACTBA, YPOUHEHVE NO3ULMN
AoBepuTens (Nnua, KOTOPOMy HEOBXOAMMO OKa3aHue A0MKHOV NMPaBOBO MOMOLLY) C
TOYKY 3PEHUS 3ALLULLLEHHOCTN HE TONIbKO OT Pa3HO06PasHbIX KOHGNKTHbIX MPaBOBbIX
CWTyaLWiA, HO 1 OT HeKaueCcTBEHHO NPeAoCTaBeHHbIX YCIyr Mo cyae6HOMY
NpeACTaBUTENbCTBY, CO34aHbl 6bITb HagNexXallne, 61aronpusTHble YCI0BUA ANs
peanu3auumn psaaa 0CHOBOMONAraloLLyX MPUHLMMNOB NpaBa, CokpalleHa Harpyska Ha
opraHbl CyAe6HOI CMCTeMbI 3a CHET pocTa YMcna Ael, PaccMaTpUBaeMbIX C yyacTmem
KBaNMGMUMPOBaAHHBIX CMELMannCTOB B 061aCTV NMPaBa, a Takxe A0/KHa 6biTe
chopMmpoBaHa bnaronpusTHas cpesa Ans nocaegytoLero Hanbonee 3GpekTMBHOrO
pasBUTYS aHaNM31PyemMoro NPaBoBOro MHCTUTYTa CyAe6HOro (MpoLeccyansHoro)
NpeACTaBUTENLCTBA U PELLEHVIS PSAA APYTMX MEHEE 3HAUMMBbIX B HACTOSILLMIA MOMEHT
npaBoBbIX N po6bnem.

7. PaccMoTpeB BOMpOChI KNaccudurkaLmy NpaBoBoro MHCTUTYTa CyAe6HOro
(npoLeccyanbHOro) NpeAcTaBUTeNbCTBA B POCCUIACKOM FPaXAaHCKOM npoLiecce,
Heo6X0/AMMO B3STb B y4YeT BO3MOXHOCTb ee OCyLLeCTBNEHUS 1 MO yKazaHHOMY B paboTe
ocHoBaHWto. Mpeanaraemas B paboTe knaccvdukaLms MMeeT nog coboii 4ocTaTouHO
060CHOBaHVe, MpY 3TOM OHa He MPeTeHAYET Ha PO/Ib eANHCTBEHHO BEPHOI 1 A0/IXHA
NMPUMEHSATHECSH COBMECTHO C MHLIMU KnaccuduKaLmsmuy, NPoBeeHHbIMI Mo ApYriM
OCHOBAaHVISIM, MOXET BbICTYMUTb TEMOI Hay4HbIX CTIOPOB, a € MOMOXKEHNs MOryT 6bITb
NoABepPrHyTbl KOHCTPYKTUBHO Hay4YHOM {ﬂ KpUTUKE.

8.6 WTak, NponmcaHHble 3aKOHOAaTeNbCTBOM MONOXKEHNS, yCTaHaBMBatOLLIe
rapaHTu1to CBO60AHOrO AOCTyNa K MPaBoCyAMto, MPaBO Ha CNpaBeAINBOE CYA0M

pasbupaTensCTso, NoyyveHve KBannuLMpoBaHHOM NPaBoOBOY MOMOLLM, KOMMEHCaLuo

MOHECEHHbIX Ha OMAATY yCayr Cyae6Horo (mpoueccyansHoro) npeactasurtens €FY pasymHbix
PacXOA0B Vi MHOTUX VHBIX NPAaB ¥ rapaHTUiA, eI U HaxOAST CBOKO peannsaLuto, To
TO/IbKO YaCTWYHO, C 3HAUNTEbHLIMM OrOBOPKaMy Ha NpakTuke. Takoe 06CToATeNbCTBO

XapakTepusyeTt oTe4ecTBeHHOE 3aKOHOaTe/IbCTBO B 4acTn NONOXeHUI 0 AeATeNbHOCTY

CyAe6HO-NPeACTaBUTENbCKOrO XapakTepa, kak HoCsALLee B HEMasoN cTeneHn xapaktep
AeknapaLu, 4To camo no cebe HenpremMnemo Hil B OAHOM roCyAapCTBe, CYMTAtOLLEM
cebs B KayecTBe NPaBOBOrO. Llenblit psif 3Ha4MMbIX MOMEHTOB a6COMIOTHO He
YCTaHOB/IEH B AGMCTBYIOLLIX NPaBU/IaX 3aKOHOAATENbCTBA U paKTUYECKM
YCTaHaBNVBAETCS YCTOSBLUMMIICS MaTepuanamm npakTukv cyAe6Hbix Aen. MpucyTcTene
yKa3aHHbIX O6CTOATENbCTB, 6€3yC/IOBHO Xe, He MPVBOAWT K YCTaHOB/IEHVIIO BbICOKOV
CTeneHU 3aLLMLLEHHOCTM NNLL, KOTOPbIM HEO6X0AMMAa CBOEBPEMEHHAs NPaBoBast
nomoLLb. PaKT OTCYTCTBS Ha MPAKTUKe MOMbITOK CO CTOPOHbI 3aKoHoAaTeNs Mo
pa3speLleHuto ykasaHHbIX MPo6iemM NPUBOANT K MONOXEHUIO, HyXAAOLLEMYCS B
cKopeiiLeM (eC/V He HEMEIEHHOM) paspeLLeHnm. B 0CHOBE e AesTeNbHOCTU Mo
peryaMpoBaHwiio UccaesyemMoii Mpobaembl JOMKHBI pacrnonaraTbcst UMeHHO pa3paboTkiu
Hay4HO-NPaKTNYeCKoro MnnaHa B chpepe rpaxzaHcKoro npotiecca, o4Hako, 6e3
HeOB6XOAMMON CTereHN 3aMHTEPECOBAHHOCTY B HUX CO CTOPOHbI 3aKOHOAATENS OHY
MpaKTUYeckyt He MoryT Hanbonee HeO6X0ANMbIE U3MEHEHWST B CTIOKMBLLIYHOCS!
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